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1 APPEARANCES:
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3 JA]V]ES RUSSELL,  ESQUTRE
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7 BRIAN L.  DOSTER, ESQUIRE
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8

9  O n  b e h a l f  o f  S i e r : r a  C l u b :
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L 6
ALLTSON WOOD, ESQUIRE

I ' /  Hunton & Wif f iams
1 9 0 0  K  S t r e e t ,  N W
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( 2 0 2 )  9 5 s  -  r s 0 0

1 9
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P R O C E E D I N G S

MS. DURR: The Envi ronmentaf  Appeals

Board of  the Uni ted States Envi ronmenta l

P r o l . e c t i  o n  A o e n c v  i s  n o w  i n  s e s s i o n  f o r  o r a l

: y - , , r a n r  :  r  r a  -  r r a . . a y e L  p o w e r  E l e c U r  i c

C o o p e r a t l v e ,  P e r m i t  N o .  P S D - O U - 0 0 0 2 - 0 4  .  0 0 ,

,  t .  t  I  r h a  r r ^ r ^ r r r l t a  t - , , . . l - F S  A n n a

' , r ,  r ^ - ^ r  r . ]  i - . r  ^ r ^  v a . h i 6  q 1 - o i n  n r o c i r l i n nv r u  L l c r - L  v ! L 5 + u _ r r J  .

P l e a s e  t u r n  o f f  a l l  c e f f  p h o n e s ,

a n ; l  - r  y F . ' . : , r 4  i n , r  , - 1 o , , i _ c q g  a I e  d L l o w e d .

P l e a s e  b e  s e a t e d .

J U D G E  R E I C H :  G o o d  m o r n i n g .  W e ' r e

l ^ F ^ r - i  - . - r  , - \ r  i  I  a r 4 r l m F n t  t  h i s  m o r n j n o  i n  L h e  m a t t e l -

' J -  f  i .  r - ^ / - \ l - 1 6 1 ' :  I  i 1 ' r ' '  e  R O n a n Z aU . L  I T C l j e I C L  r U W e I  t l L e L L ! ! L  ! u v } / c r  d L

p . . l w F  r  p l ; r '  I  h p  p s n  n o r m i  I  a n n a a  I  n r t - s r t , r n t  L O

t h e  B o a r d ' s  o r d e r s  o f  M a r c h  3 1 ,  2 0 0 8  a n d

A n r i  l  ' r c  2 r i r \ Q

I  w o u l d  l i k e  i n i t r a l f y  t o  a d d r e s s

f  h , -  S r - o n e  . ) F  I  h l s  h o a  r i  n n  T h o  q . ' r  a  i  q < r r e

b e f o r e  t h e  B o a r d  i n  t h i s  h e a r i n g  i s  t h e  i s s u e

o n  w l - r - h  F h F  R ^ a  r d  . r . : a n f  e d  r e v i e w  i n  i t s

. , r . lpr  . , f  N.r \ rFml^,ar  )1 2007.  That  iSSUe iS
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, r h a l  h o ,  r h o  P o - i n n  o r r o r l  h r r  l r i l i n a  t n

r e q u i r e  a  b c s t  a v a i l a b f e  c o n t r o l  t e c h n o l o g y

l i m i t  f o r  t h e  c o n t r o l  o f  c a r b o n  d i o x i d e

e m i s s i o n s ,  a s  p e t i t i o n e r  S i e r r a  C l u b  a r g u e s

r^r :e r , . r r r r i  rpd t - f r  q , r . - i i  on 165 of  the Clean Ai r

ACt .

b l h i l e  S r e r r a  C f u b ' s  p e t i t i o n  a l s o

r d i s e d  d  s e c o n d  i s s u e  - r e f  a c i n g  L o  a n  a l f e g e d

F r r r - \ r  r n  l r i l i n o  l n  r t o n s  j  d e r  c e r t a i n

a l 1 - a r . . : t - i 1 1 6 -  r ^  r  h a  n r n n n q e d  f , e n . i  l i f v  r F V i e W

.  . ,  L . . . _ L .  ,  h eL - j l d r r L c u  '  - b u e ,  o t L r r u u Y r L  L

Board cont inues to hold i t  under  advisement .

T h a t ,  a s  s a i d ,  i s  c l e a r l y  s p e c i f i e d  r n  t h e

B o a r d ' s  o r d e r  o f  M a r : c h  3 1 ,  2 0 0 8  s c h e d u l i n g

t h i s  a r o u m e n f  T h ^ l  i s s u e  i s  n o t  v r i t h i n  t h e

q c a n a  n f  | h  i  c  m a v n i n r.  r , . - . - J ' S  a T g u m e n t .

I  shoufd afso note that  as inv i ted

h 1 r  t h a  p ^ r r , 4 r e  n r r l o v  n r : n r  i n a  r o r r i o u r  l - h F

Board received a number of  amicus br ie fs  on

b o t h  s i d e s  o f  t h e  i s s u e ,  a n d  i n  f a c t ,  a s  T ' 1 1

a d d r a c c  < : h a r t  r v  n e r r y s i n  d m i C L  h a v e  b e e n

i  n r r i  1 - o r i  1 - ^  n i r 1 - i ^ i h r l - a  i n  f h i  c  m n r n i n n I c
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:  r . r n n a n f  A  n | m h - .  o l  L h e  d m i c u s  b r  i e r s

d iscussed  the  i ssues  o f  g loba l  warm ing ,  t he

. ^ h l -  r i h | t  i ^ n  ^ l  - t s o a n h ^ j i e  : r . l  i - h a

i  mnl  i  r - :  r  i  nr  e  f  nr  . . rn i - ro l  in  a much broadel

c o n t e x t  t h a n  t h e  i s s u e  b e f o r e  u s  t o d a y .

W h  i  I  t r  t  h e  B o d  r d  9  r  F a t  l y  a p p r e c i  a t e s

t h e  t i m e  a n d  e f f o r t  o f  a l l  t h e  a m i c i  i n

L h e  B o a r d  i n  i t sa L  L  s , " } /  L  a r r Y

d e l  i  h p r a l  i  . 1 n q  r ^ r , -  m r r s t  r e i t e r a t e  t h a t  w e  a r e

onfy  focused on  and empowered to  address  the

m , , - l r  r ^ ? ^  |  .  .  n . l L  i n e d  i  s s u e s  r a  i  s e d  i n

i  h , 5  n p i i l  i n n

T u r n i n g  L o  h o w  w e ' 1 1  p r o c e e d  t h l s

mrrrn i  ncr  wr .  r^r i  I  I  f  a l  lg ia  the order  Set  f  or th

i n  o u r  A p r i l  2 8 ,  2 0 a B  o r d e r  r e g a r d i n g  o r a l

: r l l r r r n o n i  c i  a r r . a  r - 1 , 1 f  3 s  P e t i t i o n e r  h a s  b e e n

a l l o c a t e d  3 0  m i n u t e s  f o r  i t s  a r : g u m e n t ,  a n d

i  f  i  t  r h n n q a e  r a e F r \ / a  . a  I  I  h F  h a . r i  n n-  - , - '  l  n g

. ' r  i i q  r - ^ r r m F n t  , ' n  I r  l i v e  m j n u t e s  l o r

rebu t ta f .

Then we wi f l  hear  y f rom one of  the

: m i n i  . : n n n n r - i n , r  c : - r r ^  C 1 r . h ' <  n ^ q i f  i n n  f O r

Beta Court Repofting
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u p  L o  |  5  n  i  n u t  - s .  I  h c r t  o e  i  n g  c o r r n s e l  f o r

e i g h t  s t a t F  a L f o r n e y s  l i  l  i n g

r - n l  I  o r . r  i r r o l  r r  n : r l -  i a r l :  r l  r i  r  h F

a t t o r n e y  g e n e r a l s  o f  t h e  s t a t e s  o f  N e w  Y o r k ,

C a l i f o r n i a ,  c o n n e c L i c u t ,  D e l a w a r e ,  M a i n e ,

M a s s a c h u s e r t s ,  R h o d e  T s l a n d ,  a n d  V t r r - m o n L .

T h e n ,  E P A ' s  r e g i o n a l  o f l  l c e  a n d

O f f i c e  o f  A i r  a n d  R a d i a t i o n ,  a s  r e p r e s e n t e d

b y  E P A ' s  o f f i c e  o f  c e n e r a l  C o u n s e l ,  w i l l  b e

a f f o r d e d  l 0  m i n u t e s ,  l o l l o w e d  b y  P e r m i  t e e

D e s e r e t  f o r  1 0  m i n u t e s ,  a n d  a m i c u s  U t l l i t y

A i r  R e g u l a t o r y  c r o u p ,  a l i g n e d  w i t h  E P A ,  f o r

1 0  m i n u l - e s .  T h e n  S i e r r a  C l u b  m a y  u s e  t h e

r F s a r . \ ' F  -  i  n l . .  '  f  r n ' ,  t o - f  f  e b u f  t a l  .

I  would note thatr  whr le the Board

i n v i t e d  t h e  N a t i o n a l  p a r k s  c o n s e r v a t i o n

A s s o c i a t i o n ,  w h o  f i l e d  a n  a m i c u s  b r i e f

s u p p o r t i n g  t h e  P e t i t i o n e r ,  t o  m a k e  a  b r i e f

n r F c a n l : l  i ^ n  t  h F \ r  n ^ r - i  f  i c ^  l h F  R - , i r d  h 1 ,
f  r r v !  i

l e t t e r  o f  M a y  2 7 ,  2 0 0 8  t h a t  t h e y  w i l l  n o t  b e

m a L - i  n n

t h e  a m i c lA s  t o  e a c h  o f

Beta Court Reporting
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n - r l  i r - : n r i : - r r  : n  l L  -  h , -  P ^ A r . l ' S

/ - \ r - d a  |  , - 1 1  I . r  i l  
" a  

? n o q  c n F .  i l i o d  u r h i n h

p o r t i o n s  o '  L h e i i  b r i e l  l h F  B o a I d  w o u l  d  l i k e

t h e m  t o  a d d r e s s  -  I t  w o r - r l d  b e  m o s t  h e l p f u l  L o

L h e  B o d r o  i n  a v o i d i n g  u n n e c e s s a - r y  r e p e t j t  i o n

i  l  a m  i  c  w o u l d  l o c u s  r -  h e i r  d  r  g u r n e r  L  S

: . ' ^ ^ Y / l i n - l

A n d  f i n a l l y ,  a s  t h o s e  f a m i l i a r  w i t h

o r a l  a r g u m e n c s  w e l l  k n o w ,  f . h e  B o a r d  i s  1 i k e l y

l ( a  A s k  r t r m F  - / 1  r <  . r r r F e t  i n r s  ' l  ,  i n o  f  I  ^  r - o  r s e

a F  r  h  i  - l r j r n r - n t  T h e  R . r ;  L 4 r  c .r  r Y  -  4 !  9  u " ' !  r -  -

i r  : c l z  i n a  r  h o c o  ^ , , a c r - i a r c  i c  r a  F r r ' l  l r r
Y u L J L T  t v  r v ! + /

n r . h e  I  h e  i s s r r e .  h - f  o - o  i  |  .  ; : r r l  I  n  a s s l r r e  t h e

B o a r d ' s  f u l f  u n d e r s t a n d i n g  o f  t h e  p o s i t i o n s

n f  r l - e  w a r i n ' r c  n a r  i e S .

The quest ions themselves should not

' i r  : r r r  c / r i /  h a  i n r o v n r o r a r J  i c  / a l  l . - l  i h d  r.  - - , . .  - ny

pa r t i cu la r  l ean ing  o f  t he  Boar :d ,  o r  even  any

n . r r f  i r . r l a r  i r r J . e  a l -  t h i S  L i m e .

N o w  l ' d  ] i k e  t o  b e g i n  b y  a s k i n g

counsel  to  s tate the i r  names for  the record

a r d  r , r h n m  I  h e \ /  - a n r - a < l : n l -  n r n r - o F d  i n n  i n  - h g

Beta Court Reporting
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1  o rde r  i n  wh ich  they  w i l l  be  a rgu lng ,

?  l - o . r " r " . i n n  r . r i r h  g  i € , 1 - 6 9  e  1 1 .

3  M S -  S P A L D I N G :  J o a n n a  S p a l d i n g  f o r  t h e

4  S r e r r a  | ]  t u n  -

5  M S -  C O S T E L L O :  M o r g a n  C o s t e l l o ,

5  a s s i s t a n t  a t t o r n e y  g e n e r a l  w i t h  t h e  N e w  Y o r k

7  S t a t e  A t t o r n e y  G e n e r a l ' s  O f f i c e ,  o n  b e h a l  f  o f

I  t h e  s t a t e  ( i n a u d i b l e )  .

9  . fUDGE RETCH: Thank you.

1 0  M R .  D O S T E R :  B r i a n  D o s t e r ,  E P A  O f f i c e

1 1  o f  c e n e r a l  C o u n s e l .

1 2  M R .  R U S S E L L :  J j m  R u s s e l l ,  W i n s l o n  &

1 3  S t r a w n ,  o n  b e h a l f  o f  D e s e r e t .

1 4  M S .  W O O D :  A f l i s o n  W o o d ,  H u n t o n  &

1 5  W i l l r a m s ,  o n  b e h a l f  o f  t h e  U t i l i t y  A i r

1 5  R e g u l a t o r y  c r o u p .

L7 JUDGE REICH: Thank you,  Counsel  .

18 Ms -  Spald ing,  you may proceed.  A.r1d

)-9 p lease advise us up f ront  \ rhether  you '  re

? O  r o q e r - r i n . r  f i r r a  f o r  r e b u L L a . L

2L MS- SPALDING: Good morning.  My name . /

22 is  ,Joanne Spald ing,  and I  represent  the Sierra

Beta Court Reporting
www.betareporting.com(202) 464-2400 (800) s22-2382
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C l u b .

a n d  \ / e . r  T  w o u , I d  f i k e  t o  r e s e r v e

f i v e  m i n u t e s  f o r  r e b u t L a l  -

J U D C E  R E T r - H :  T h a n k  y o u .

F e e l  f  r e e  t 1  p r o c e e d .

M S -  S P A L D I N G :  T h a n k  y o u .

D e s e r e t ' s  B o n a n z a  P l a n t  w i l . l .  e m i t -

l . B  m i l l j o n  L o n s  o l  L a i b c n  d j o x i d e  e v e r y

' I  
i  i : o l  r r  f  n r  h r  l  l  r  - a h l -  r 1 T 1

f - a  " h n r  . t  i n r . i . r e  i q  :  n r - l l r r r r n l  - F o  l a l e d  ) n d e I

L h e  C l e a n  A i r  A c L .  C o n g r e s s  r d n c i d l  e d  E P A

n r n m r r l  . ' e r a  r . a , ' 1 , t l , i r  i ^ n q  , c r ' ' r \  r i  n r r  m n n i  t n r i. - - . _ n g

; n r l  - e n n r f i n o  n +  , - a r l 6 n  d i o x i d e  w h e n  i t

a m e n d e d  t h e  C f e a n  A i r  A c t  i n  1 9 9 0 ,  a n d  E P A

d i d  n r a m r r ' l ^ r l a  I  h ^ a a  r o ^ , , l r r  i ^ h e  i h  l q q ?

Best  Avai lab le Contro l  Technology

i c  r c n  r i r p ^  f  n r  A A - h  - ^ l l | r ^ n l  a , h i a / - l  1 - . \

'  o o r r ' l  e j -  i  n n  r r n  i a r -  |  h c  A  - r  s o  E D A  m r t s f  : r n n o s e

B A C T  o n  B o n a n z a ' s  c a r b o n  d i o x i d e  e m i s s i o n s -

) c c n i  1  F  I  h F  q t  e F r r * / ) - r r  m a - r l : f  e  E P A

h . a c  r o f  r . c , - d  f  . ,  r a ^ n  i  r e  B A C T  f  o r  c a r b o n

. l  i n : r  i , . l e  , - m i  c - i n n q  n : r r r - r . r ' l r r  i n l - , - r n r F l  i n { - r  t h e

Beta Court Reporting
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m a i n i h d  ^ f  l h a  , r ^ F , - l  r ' , a ^ , . l r '  ; ^ .  ' r  I ' D l ' c

n^c  i  t -  i  ^ r  i  d  , . , r ' ^ -^  IL  i s  a t  odds  w i th  the

- r l , .  i  - r  r o , a r  i  n r r  . t -  y r 1 / - t  . r - a  - n r l  h i  s i - ^ r - v  n I  L h L

C l e a n  A i r  A c t ,  a n d  i t  i s  b a s e d  o n  r e a s o n i n g

I h d r  h d s  b e e n  u n d e r m i n e d  b y  L h e  S u p r e r n e

C o u r : t ' s  d e c i s i o n  i n  M a s s a c h u s e t t s  v .  E P A .

a ^ n r y : v 1 r  ' ' ^  1 ' h 6  C i r n r a m a  a ^ r r r t  ' .
| / ' 1 ' L ' | c J | 1 l . J L L | L | L

a r i m o n i  f  i o n  t r l  o i r r e  f u l l  e f f e c t  t o  t t h e  b r o a d

1 a n g u a g e  o L  L h e  C l e a n  A i r  A c L ,  E P A  h a s

a f r e a d y  p r e c L u d e d  L h e  C l e a n  A i r  A c t  f r o m

e r z o l r r i n c r  l - o  a d l a - a c q  - h r n n c r i  ^ i r - ' r m q - A F . F S  a n d

q r - i p n r  i l  i i -  r ' t o r r e l ^ n m a h r -  <  l - ' r r  : n n l \ / i n .  p . A a - " r

h r y y ^ r ) l  \ r  l t  i c  h ^ 1 . - l ; n ^  I  h a  D q n  ^ . ^ ^ F - m

] a ^ - t - a - a  t - ^  F } r ^  r n - : -  j c r  ' : t ^ r r c  , 4 o l  a r r e  i rr r u - L d y c  v  u L t u / r  I i

m a l u  i n n  = r  o r r l r n n a v m o n r  F i r , 4 i n  l - h ^ , , - h

f  h e  p q n  n r r - r r r i  c i . - r n q  r l ^  n ^ r  r o a r r i  r a  a n

F . . l a  n . r e r ' n a n f  d p f  a r m  i  n a L  i o n  -

J U D G E  R E I C H :  L e t  m e  a s k ,  i n  t e r m s  o f

1 , ' / - \ t  I  r '  \ /  i  r =w  .1 f  l -  h , -  ,  F rm  , ' c r rh - i a . , 1 -  l - ^  rF , - l  l  r t _ iOn

r r n . l F r  i -  h F  A - f  I '  d / - \ a , r  q  i a r r r  c l  r r h  a . r r o a  w i  t h  t h e

p o s i t i o n  t h a t  t h e  s t a t e  A G s  t o o k  i n  t h e i r  b r i e f

t h a t  - i L  i n c l u d e s  n o L  o n - I y  - r e g u l  a r e d  d i r
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^ ^ l  l . . r - - - -  L , . F  ^ ^  ^  F L r F  r L ^  - ^ ^ - - , ,  L - -
P U r  r u L q r l L b ,  L , u L  p L r r  r u L , : 1 | | L -  o g r : " ( . y  ' r d -

t ^ ? h a - F  I  h F  : . r a n r - v  h a S  n O tr L y  L U  r 1 9 u r d l

y e L  e x e r c i s e d  t h a t  a u t h o r i t y ?

M S .  S P A L D I N G :  T h e  S i e i . r a  C l u b  i s  i n

r h - s  c a s e  a r g u i n g  d  n a  r r o w e r  c h a t ,  b a s i  c a I I y ,

f h a f  v o l l  d o n ' f  n e e d  1 - o  d e c i d e  t h a t t  i s s u e  h e r e .

C a r b o n  d i o x i d e  i s  a l r e a d y  r e g u l - a t e d  u n d e r  t h e

Act ,  and so the Board need not  make that

d e t e r m i n a t l o n  a t  t h i s  t i m e .

J U D G E  R E I C H :  O k a y  -

M S .  S P A L D I N G :  E P A  i s  p l a y i n g  h i d e  t h e

h l l  l  r ^ ^ l  - ^ - - i  r  i ^ ^  1  n r n a o d r r r : I  o r r n r  n r rI l . t  I  I  d n o  C O m m I L  L  - L n q  L  - - *  - .  - r  u S l n g

I  h i  q  n o r m i  I  n r ^ - a A d  i n a  I  n  r ; ] ^ h i  : r  a v i - r a m a l 1 l

i m n / r r r A n l  l o n a l  i n l - 6 T n y a l -  ^ l -  i - n  I h ^ l

i m n o r  m i c c  i h l r z  :  h r n : r l  a t i l - r r l -  ^ 7 r ,

d e f i n i t i o n  w i t h o u t  e v e r  p u t t i n g  t h a t  d e f i n i t i o n

n r r r .  |  . r  r  n , r h l  i  .  - o l  i  r - e  a n d  c o m m e n t  .

M o r e o v e  r ,  E P A ' s  b e l a L e d  r e v e l a c i o n

t h a t  S e c t i o n  8 2 1  i s  n o t  p a r : t  o f  t h e  C l e a n  A i r

A c t  i s  a L  o d d s  w i t h  t h e  l a n g u a g e  o t  L h a t

h y ^ - , i  - i  ^ h  1 - - r  ! . , i  F t -  * h o  A n a n / - r /  |  <  n r ' i  ^ r
P '  u v  |  -

q r r r , - - r F n r  c  ^ - d  i  m n l  a r n q n l s s  j o n  o f  i L  .
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The Board has

J  U D C E  S T E I N :  M s  .  S p . r  I  d  i  n g  ?

M S .  S P A L D T N G :  Y e s .

4 JUDGE STETN: You ment ioned that  you

5  t h i n k  t h e  L e r m  " s u b j e c t  t o  r e g u l a t l o n "  h a s  a

6  p l a r n  m e a n i n g .  I f  i t  h a s  s u c h  a  p l a i n  m e a n i n g ,

,  w h y  w o u - d  L h e y  n e e d  r o  p u l  L h a '  i n l - - r p t ' e t a t i o n

B out  f  or :  not ice and comment?

9  M S -  S p A L D f N G :  O u r  p o s i t i o n  i s  t h a t  i f

1 0  t h e  E P A  w i s h e s  t o  n a r r o w  t h e  i n t e r p r e t a t i o n ,

1 1  t h a t  i t  h a s  a  p l a i n  m e a n l n g  t h a t  i s  b r o a d ,  a n d

12 that  the Clean Ai r  Act  uses the same term an two

I l  p l a c e s  - i L  s a y s  t h a t  B A C T  i s  r e q u i r e d  f o r  - n y

' 1  4  n . l l r f a n l  s r r h i e r - r  l e r  i ' r -  i r  S e c t i o n  i 6 5 .

l 5  A n d  L h e n  i n  S e c t i o n  8 2 1 ,  i t  s a y s  i r  r e q u i r e s

1 5  E P A  t o  p r o m u l g a t e  r e g u l a t i o n s .

L 7  A n d  s o  - -  a n d  t h o s e  t e r m s  m e a n  t h e

18 same th lng.  And i f  the EpA would l ike to

1 9  i n t e r p r e t  t r h e m  i n  s o m e  d i f f e r e n t  w a y ,  i t  a t

20 least  must  do so ln  a way that  prov ides a

2 L  r e a s o n e d  b a s i s  f o r  i t s  d e c i s i o n ,  a n d  t h a t

2 2  i t  - -  a n d  t h a t  a f  f o v / s  a p p r o p r i a t e  p u b l i c
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i  n n r , '  i n l  ( . )  l h d r  d e l - e r m i n d l  i o n .

T h e  B o a r d  h a s  t h e  o p p o r t u n i t y  t o

r a m F / l v  1 -  L a q F  F y - , - r c  h . /  - - r : r , ' ]  i  n d  I  h i  - a  r n  i  L

l  r )  E , r - . - l  i . )n  R \ i / i  i h  i  ns t ruc t ions  to  inc lude a

B A C T  ] i m i t  f o r  c a r b o n  d l o x i d e .

a- . . ,1  r  -qq  -onr  r  i  r  e r i  RAaT f  . r  e ,a -h

: . f  c , r r -  F r . i  r  - r  r i : - .  1 r t - i . , , - t  F r . l  t h o n

^ r . 1 6 , 6 . - _ l  t r D A  1 - ^  n v a m r r ' l d : 1 - 6  r 6 d i , l 1 l  i ^ n c

i n -  a .  r h n n  r r  i ^ x i d e  e m i s s i  o n e .  f L  U S e d

r h e  s a m e  w a r d  i n  b o t h  p l a c e s ,  a n d  t h e

p r e s u m p t i . o n  i s  t h a t  i t  m e a n s  t h e  s a m e  t h i n g .

' r h e  n r e i n . n o : n i . ( l . - f  r r r  F o | |  l a f  i o n r '

i n r  I ' , r l o c  m a n  i t  n r i n ^  : n . l  r a n n r r  i r a
: : J  

g l r g  l ! I / v i  !  l  i t : j

? -F . t l r l  e f  i  r - i n  q  ' f h . :  C r rD feme  COUr t  has  SO he ld

j n  t h e  c a s e  o l  B u c k l e y  v .  V a I l e j o .

C a r b o n  d i o x i d e  i s  s u b j e c t  c o

m ^ r i  1 - ^ v i h ^  , , - n 6 /  i  f a 6  n / r  r F ^  h ^ n i t - a r i  n r- . , . -  A C L ,  d l l ( l  l l l o l l - L L U r  - L r I 9  - L S  a

f  o rm o f  reor r ' l  a l -  i  on  So carbon d iox ide  is

- r r h  I  F ^ t  1 . 1  r p r r r r l ; t  i n n .

To avoid requi r lng BACT for  carbon

r t i n v i . ] a  E D A  i n n n r o c  I  r - i d  - i - . i -  - , ^ . n i n z  !- -  L n - L S  p l a l n  f i l e d n  l n g  D y

i n i a r n , p . i n n  " c r r h i p r ' t -  r . r  1 6 , r  l  a f  i , - \ n  f ^  m e a n
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r r n r a c a n 1  I  \ r  c r r h i a ^ t .  t  /- . - _  - J  d  s t d L U r o r y  o r

1 F , . ' r r ' l  a r  ; - i - n  r h i r  , o ^ , i . a c  : / - l - r r , r l

c o n t r o l  o f  e m i s s i o n s  o f  t h a t  p o l l u t a n t " .  H a d

a . r i -  - F . r . :  n ,  - n l  n ] . F c F - . 1 1 r  e . r h l a . l  l ^  . r . 1  r t 4 f

- - n r  l . r l  a r  c , m i q q i n n . :  i r  w n r r l d  n : r r e  r r q ' . d

- n d i c d L  e  L  h a L  ; n t e n t  .

l n s t e a d ,  i t  u s e d  " r e g r r l a t i o n ,  "  w i t h

t h e  f u l l  u n d e r s t a n d i n g  t h a t  r e g u l a t r i o n s  c o m e

i  n  , r r n . ,  r r : r i  o t  i  o c

F ' P A ' q  . - i  I  / - r a -- ,  n  g  J r v - J  | ' s d "  r  ' r Y  u r

I ' r a d r r ' l  r l -  i ^ h t '  c , , h c l  > n l  i >  |  l \ /  n r T y ^ c ' c  l - h a  c .-  " -  - . . -  - - ' o p e

o f  t h e  C l e a n  A i r  A c t ,  c o n t r a r y  t o  t h e  S u p r e m e

C o u r t ' s  d e c i s i o n  . i n  M a s s a c h u s e t t s  v .  E p A -  I f

E P A  i s  r o  . ' o n s  r u e  . l e g u l a L i o n "  r o  m e a n

c ^ m - l h i n n  d i  f  F a r a n l -  i 1 -  m l r c l -  n r a r r i d a  a

r : e a s o n e d  b a s i s  f o r  i b s  d e c i s l o n -

A  b r o a d  d e f i n i t l o n  o f  " r e g u l a t i o n "

i n  S e c t i o n  1 6 5 ( a )  ( a )  i s  c o n s i s L e n t  w i t h  t h e

S t _ a t _ L l l _ o r  v  s c h e m e  -  T l ^ ^  . .  I  l . a  p q l )

' i  e  1 - ^  h v ^ ,  a a r  n ,  ' l ^ . 1  i  a  h o :  l  f  h  : h r l

w e l  f  a r F  {  r o . n  a n w  a c f  | . a l  . ) r  n o l  p n l  i a  I  . r . l v e r s e

o F f  c ' . ' t  , r n m  - i .  F . r t t u L i o n .  T h i s  e s L a b l  i  s h e s
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a  l o w e r  t h r e s h o l d  t h a n  N A C ' s  n e w  s o u r c e

n o r  f  n l r - r r ' ,  r ' r : ' l r l r - r S  i t n d  m o L e , r  \ e h i C f e

e m i s s i o n  s t a n d a r d s .  U n l i k e  t h o s e  p r o v l s i o n s ,

n o  e n d e n . r a r r n F r - 1 i  r l p r  F r m i n a t i o n  i s  n e e d e d  t o

r n n l I  p A / -  I  r \  n r \ l l _ r l -  _ r r r c  r  r - r r | l  r l , - . 1  r r n . l n r  1 1 6 '

A C t  -

J U D G E  R E I C H :  L e L  m e  a s k  a  l i t t l e  b i t

a l - \ - , r l r  f  h l 3  n ^ r  p n r  i : l  i m n l  i r : r  i n n c  n J  r r z r r r r

a  I  . I  . n - n r  A  . l r n h r :  r  ^ l  4 a  , r n t  ^ i  q  c i  r J i  n o  W i C h

I  h p  A , - . r F . .  - \ /  I  A  k e d  r h - - . -  r  L -  i . ,  -  I  i - - r  i ^ ^ -  i n

1 - 6 7 h c  ^ f  J h a  n ^ r - n F l . l  l . '  -  i - -  i l  :  ^ - - -  - v h -.  . . -  r , . . - . , - - J - L l y  s l g n t l  l c d n L  e x p d n s l o n

i n  t h e  n L r m b e r  o f  f a c i l i t i e s  t h a t  w o u l d  b e

s u b j e c L  L o  L h e  P S D  p r o c e s s ,  a n d  w i L h i n  L h a L ,

B A C T  - -  a n d  L h a t  t h a t  h a d  t h e  p o t e n t i a f  t o

n r r c  r h r r r d a n  i h e  c r z c r  p r, . .  - - . n ,  p o L P n t r a  I  r y  o r a w r n g

r F s o u r c e s  a n d  a L L e n t i o n  a w a y  l - r o m  f a c i l i  t  i e s

f h : l -  r n i . ] h l  h a  m n r a  c r  ^ '  i  6  i  -  - lJ r 9 - ' r  |  |  r u c 1 L r L .

D o  y o u  a g r e e  o r  d i s a g r e e  t h a t

d , - r  , - r r r i n i  n ^  l h ' r l  - a r h n n  d i n v i - 1 -  i c  s " h i a 1 1  1 6

r - e g u I a L  i o n  u n d e r  L h e  A c L  w o u l d  s u b s L a n L j a l l y

i n c r e a s e  t h e  n u m b e r  o f  f a c i l i t i e s  s u b j e c t  t o

P S D  r e v i e w ?  A n d  ] f  s o ,  d o  y o u  h a v e  a n y
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1 6

I  L h o u g h l s  a b o u t  v r h e t h e r  t h e  b u r d e n  o I  d e a l l n g

2  w i t h  t h a L  c a n  b e  m a n a g e d  i n  s o m e  w a y ?

3  M S .  S P A L D I N G :  Y c s  .  F  i r s L ,  l e t  m e  s a y

4  t h a t  a d m j n i s t r a t i v e  i n c o n v e n i e n c e  i n  a p p f y i n g  a

5  s L a t u t e  . a n n o L  n e g d ( F  I h e ,  a p p l i r a b i  I i t y  o f  L h e

6  A c t ' s  r e q u l r e m e n t s -  A n d  a f s o ,  t h a t  a  c o a l  f i r e d

7  p o w e r  p l a n t  t h a t  w i l l  e m i t  m i l l i o n s  o f  t o n s  o f

B carbon d iox ide should not  be able to  h ide behind

9  s m a l l e r  e m i t t e r s  o f  c a r b o n  d i o x i d e  t o  a v o l d  a

1 n  q r  a  t  . . f  ^ r v  y a . r  i f e m e n L .

1 1  t h i s  i s  a n  i s s u e  t h a t  E P A  w i l l  n e e d

\ 2  t o  a d d r e s s .  A n d  f r a n k l y ,  i t  c o u L d  h a v e

1 3  a d d r e s s e d  t h e  i s s u e  w h e n  i t  p r o m u l g a t e d  t h e

1 - 4  r e g u l a t i o n s  b a c k  l n  1 9 9 3  o r  i n  t h e  1 5  y e a r s

1 5  s i n c e  t h e n ,  a n d  h a s  n o t  d o n e  s o .  I t  c a n

1 6  e i t h e r  a d d r e s s  i t  a d m i n i s t r a t i v e l . y  o r  b y

L 7  s e e k i n g  s o m e  s o r : t  o f  a  f i x  f r o m  C o n g r e s s .

And to the extent  thaL the EPA has1 8

1 9  d i s c r e t l o n ,  l t  s h o u l d  b e  t a k i n g  t h i s  l i m i t

2 0  . i n t o  c o n s i d e r a t i o n  i n  t h e  p u b l i c  p r o c e s s  a n d

) 1  i n r l i l  a  n n f ' l i n  i n n r r r  A c l  u a l l v .  I  r e m a n d  i S

2 2  a n  a p p r o p r  i a L e  m e c h d n i  s m  d L  L  h  i s  p o i  n t  t o
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:  l l n { i '  r  h p  n r r h l  i c  r  n  h r r r o  i n n , r l  i n l . r  I h , l. . - .  v e ' y

q u e s t i c n .

S o  e s s e n t l a l i y .  t h e

JUDGE REICH: Why would the remand in

r r - i ; -  ^ - ^ ^  l - \ -  -  1  - t - r  - y  1 r . h i - l a  t h A n  n e r  i r  iu L  o  u c L L c .  -  f  . - - - - o n - r n g

r  L -  r ^ ^ - ^ ,  . r r  F - ,  I  l a a  I  o n r i  t r t  i / , n c  i  ^L  
" q  

^ Y q r l !  y  L U  L " u u  I  y  - " L  f  L y u - q L

r e c o n s i d e r  t h e  w a y  s u b j e c t  L o  t h e  A c t  h a s  b e e n

d e f i n e d l

M S .  S P A L D T N G :  B u t  t h e  r e g u f a t i o n s

d o n ' t  -  d o  n o t  n a r r o w  t h e  s c o p e  o f  " s u b j e c t  t o

r e g u l a L i o n .  "  T h e r e ' s  n o  w a y  t o  p e t i t i o n  t h e

A g e n c y  - -  w e r r e  h a p p y  w i t h  t h e  r e g u l a t i o n -  T h e

_ - _ .  , r n f l - 6 -  n o . l r  _ r n l  q l l b i e C t  t O! q Y u ! o L r u j r  - d y .  a t t y  u L . . - .  I J u ! - u

r e g u l a t i o n  u n d e r  t h e  A c t . ! r  S o  t h e  r e g u l a t i o n  i s

a s  b r o a d  a s  L h e  s t d t u r o r y  l a n q u a q F -  T h e

n n l r r  i t  i q  r ' r  r l . r ' q  n o - n i  i -  - . ^ . - F F d i n r r  l . h a l  L h e

F p A  h : <  r r  r r - f  : n F r l  , r  r F r r r r l , r t  : n 1 "  t .  i n c l U d eJ e  r r v ' r ! j

ac tua l  con t ro l  o f  em iss ions .

And  the  on l y  o the r  p face  thd t

tha t ' s  been  de f i ned  i s  i n  t he  Wegman  memo.

so  the re ' s  no t  been  - -  i t  wou ld  no t  be

I n n i c r l  f ^ r  t - h a  n r r h l i n  l - ^  r - l - 1 r a l  I r r  q r r l ^ ' m  i i- - . . - -  a n y
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s o r - t  o f  r u  l  e m a k  i n q  r  p q u e s L  L o  n a r - f - o w

s o m e L h i  n g  t h a t ' s  n o L  n a r r o w .  l L ' s  b r o a d .

J U D G E  S T E I N :  W h a t  a b o u t  t h e  2 0 0 2

r i , l a m : L i n d  r  h o  I a A a -  I  r n ;  2 f i n l

T r r l  F m > L i  n d ?

M S .  S P A L D I N G :  T h a t ' s  t h e  r u l e  t c )

w h i c h  I  a m  r e f e r r i n g -  T L ' s  a  f o u r  p a r t

, 4 p f  i n i l  i . \ n  : n , - l  l L a  ' ^ r r r l - h  n a !  q H \ / q  A n v  O t h t : i

n o l  l  l ) r a r r  a n . i  I  m i  n l - r  * , ^ l  l ^ a  . . j '  ̂ 1  ' . 1  
h i s

e Y a - f  l r r  - -  h r r i -  a n \ /  - l  h a f  - , . r  I  r r l  i n l  , - '  l _ t r r ' ^ / i S e

e r - h i  ̂ r - -  '  r  I  i . ' n  u n o e r  t h e  A . t  .

JUDGE STEIN:  But  CO2 is  not  on the

' I  
i  e f  n f  l h F  n ^ l  l r r t  a ' . r r s  r  h . r t  r  h e  A o F ' 1 - v  I  i  S r e d

o r  - -  I  u n d e r s t a n d  t h a t ' s  p r . e a m b l e  l a n g u a g e

r a l - h a r  I h ^ n  r o n , , l : 1 - ^ r r r  1 - a v l -  h r r t  u , h a r  r llo  you

m a k e  o f  t h e  f a c t  t h a t  C O 2  i s  n o t  o n  t h e  l l s t  o f

n - , 1  I r r l -  : n r e  / - r r r r F n i -  I  r r  e r r h i o n r  r n

M S .  S P A L D I N G :  T h a t  f i s L  h a s  - -  I  h a v e

a  n r r m l - , o r  n f  r o c n n n c o -  |  -  F L - F  i  4  , . - - ,  L - , .i  L o  t n a t ,  1 r  y o u  n a v e  a

m i n u t e .  T h a t  f i s t  i s  i n c o m p l e t e -  I t  a f s o  d o e s

n o t .  i n c f u d e  P M  2 . 5 ,  w h i c h  i s  c l e a r l y  s u b j e c t  t o

? ^ ^ , , 1  1 t -  i  n n  , , - n  . w  ! l - ^  
A C t  ,
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T h a t  l i s t  a p p e a r s  i n  a  s e c t i o n  b o L h

i n  l - h e  1 9 9 6  n r o o o s e d  r u l e  a n d  i n  t h e  f i n a ]

r : u l e  t h a t  d i s c u s s e s  h o w  h a z a r d o u s  p o l l u l - a n t s

w i l l  b e  d e a L L  w i t h  u n d e r  t h e  B A C T  p ( o q r a ' t ,

and - -  or  as and whether  or :  not  hazardous

p o l  I  u t a n L  s  a r e  r e g u l  a r e d  .  I n  L h a L  p r c a n  b J  e ,

a n d  I  d o n ' t  h a v e  . i t  i n  f r o n L  o f  m e ,  b u t

l - h , - r F r  i l  c n a n- F - ' - I r c a l - t y  s d y s  L  n d r  l L  l s

r d r t r e c < i n d  - A r i r i n  a h - n a o c  i n r l r r . 4 i n a

h a z r  r r { n l c  : i r  n n l  l l r : - - -  r h , . l  - t - y a t - ^ - F 1 a ^ r  i'  . * - J I t - S  d r r U  5 L  I  d L U S P j r e l  I C

n z n n , -  , 4 p n l a t  i ^ r  i n  1 -  L i c  r - , l o m a k  i n o  d r . l  f  n d t! + r r Y ,  g r r v  !

. l l -her  .h^n.r . -q  rF l  er . - r l  to  the 1990 amendments

w i f f  b e  m a d e  l a t e r .

S o  t h e r e ' s  n o  p u b l i c  n o t i c e .  A n d

t h a t ,  c o m b i n e d  w i t h  t h e  f a c t  t h a t  t h e  l l s t

d p p e a r s  i n  t h e  s e c t i o n  d e a l i n g  w i t h  h a z a r d o u s

- i -  - ^ l ' . . F ^ ^ ,  I  h - 1 ,  L , i t l  h aL r r c /  E f f -  L r

r . i . . y - - - ^ ^  h l , 1 ^  ,  l . 5  r a c L  L h a l  j  n  t h e  I  9 9 6

n r ^ n n q F d  r r r l  a  t -  h F r F  " -  " - . [ i n eP r v P u r l u  a L L E r ' r P L  L U  u <

a  y a - r r l  ? t - p d  T \ T q p  / " \  n ^ l  l r r f  ^ n i  ^ r  n ^ l l ' r t ^ n t S' . ] L ' "

e r ] l - , i , - n l -  r - ^  r a . , , l i r - i ^ n .  T h d L  d e f  i n i r .  i o n  o n l v

c a m e  w i l : h  t h e  f i n a l  r u f e  i n  2 0 0 2 ,  o n  w h i c h
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2 0

1 there was no publ ic  comm€nt .  And had there

2  b e e n  p u b l i c  c o m m e n t ,  i t  w o u l d  h a v e  - -  t h e

3  p u b l i c  w o u l d  h a v e  s a i d  t h e r e ' s  a

4  b r o a d l y  w o r d e d  r u l e ,  t h e r e ' s  a  f i s t  u n d e r

5  h a z a r d o u s  a i r  p o l l u t a n t s  t h a t  - -  t h e r e  w a s

€i  noth ing that  you could have looked to to  say

' 7  c a r b o n  d i o x i d e  i s  n o t  i n c f u d e d .

B JUDGE REICH: Was every pol fu tant

9 inc luded on that  l is t  that  has th is  a. i r

l 0  p o l l u t a n t  ?

1 1  M S  -  S P A L D I N G :  W a i t .  f ' m  s o r r y ?

L2 JUDGE REICH: Was every pol lu tant  that

1 3  w a s  o n  t h a t  f i s t  t h a t  h a s  t h . i s  a i r  p o l f u L a n t ?

1 4  M S .  S P A L D I N G :  N o ,  t h e y  w e r e  n o t .

1 5  J U D G E  R E T C H :  W e l l ,  t h e n  i f  y o u  l o o k e d

1 5  a t  t h e  1 i s t ,  y o u  k n e w  L h a t  o b v i o u s f y  t h a t  w a s

1' l  ^ l - f  l .mr , f  i  n t r  f  n  address more than hazardous a i r

1 8  p o l f u t a n t s  -  T h e  t i t f e  o f  t h e  s e c t l o n  m a y  n o t

-  g  h a r r r -  - i n n a d  r r n r r  n F f  h r r f  f  h a  I  i s t  i . t s e l f  w a S

2 0  p r - e t t y  c l e a r  L h a t  t h a t  w a s  b r o a d e r  t h a n  j u s t

) t  h r A - ^ r d n r r e  : i  r  r ; 6 ] f 1 l g 1 g g .

2 2  M S .  S P A L D I N G :  B u t  i t  d i d  n o t  i n c f u d e

(202) 464-2400
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P M  2 . 5 ,  a n d  I  t h i n k  t h a t ' s  a

J U D G E  R E I C H :  A n d  a  - -

M S .  S P A L D I N G :  E x c u s e  m e  - -

J U D G E  R E I C H :  I t  d i d  i n c . l u d e  P M  1 0 ,

, , l - -  i  ^ l -  ^ ^ ^ - ^ . ,  , , - -  . , ^ l  ^ . . - - ^ - - r  ^  f  ^ f
w r r r L l ,  d : j c " L y  w . t r -  L ' 5 - L r r 9  |  r  u 9 d L <  ! u !

P M  2 . 5 .

M S  -  S P A L D I N G :  T h a t ' s  c o r r e c t ,  b u t

i t f  s  - -  s t i f l  ,  P M  2 . 5  i s  a  h a z a r d o u s  - -  T  m e a n ,

c r r h  i 6 ' l  r i -  v F ' r r r  : t i O n .P U r r u L  J . - L L  " u  . L Y u . u

J U D G E  F E T C H :  A s  f a r  a s  y o u  k n o w ,  i s

D \ 4  2 - \  t h e  o - l v  l h i n c l . - t -  i n - t  , , { a n  r - n  I  l - F  l i s t ?

A n i  l .  I r . m  c . r r  b ( l n  d i o x i d e .

M S -  S P A L D I N G :  A s  f a r  a s  T  k n o w .

JUDGE REICH:  Okay.

M S -  S P A L D I N G :  I  c a n r t  s a y  - -  I ' m  n o L

. r ' - r  r - Y n p r f  ^ n  f h , i f  q O

J U D G E  R E I C H :  R i g h t .

M S .  S P A L D I N G :  B u t  I  a l s o  t h i n k  i t ' s

, an  F . l t -  r ama l r , '  hea rn r  h . ' - , . 1 , - n  t - ^  n r l j -  ^n  f  hF  nub l  i c

t o  r e a d  i n t o  a  s e c t i o n  t h a t . ' s  f a b e l e d  " H a z a r d o u s

A i r  P o f  l . u t a n t s "  a n  e n t i r e  e x h a u s t i v e  l i s t ,  w h e n

'  h 6  ^ r ^ n ^ c 6 . - t  - r r ' t  o m : ] . r  . .  ^ ^  I  I  t  h . r L- r r L  y ! u p u - L u  r r 1 9  b P c L r L t L a r r y  - q f !
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1  i t  w o u l d  n o t  - -  w a s  o n l y  . r d d r e s s i n g  l i m l t e d

2  p o r t i o n s  o f  t h e  C l e a n  A i r  A c t  a m e n d m e n t s  o f  1 9 9 0

t  k , i r  h  r o c r r r i  1 -  -  h ^ L r  r h a r r  u , a r r ' l  r l  h o  i  n c n r  n n r a r r . , - ' l

4  l n t o  t h e  P S D  p r o v . r s l o n s .

5 JUDGE WOLGAST: What  s igni f icance do

6  y o u  a t t r i b u t e  t o  t h e  l a c k  o f  a  s p e c i f l c

7  r e f e r e n c e  t o  t h e  s o - c a l l e d  c a t c h  a l 1  p r o v i s i o n

I  o I  C a L e g o r y  4  i n  t h e  2 0 0 2  p r e a m b l e ?

9  M S .  S P A L D I N G :  T o  t h e  l a c k  o f  a  - -  i n

1 0  t h e  p l : e a m b l e ?  W e l l ,  I  a c t u a l l y  t h i n k  t h a t  t h a t

' I  1  l - h a  r r r . . r ^ h F  r - l -  1 t -  t - l a a t -  n h v.  c l J  l l e l l L  L I l . l L  L I I d L  l r j l l a S e  - L S  a S

1 2  b r o a d  a s  L h e  A c t  -  T h a t  t h e  p r e a m b l e  a d d r e s s e d

1 3  w h a t  t h e  o t h e r  c a t e g o r i e s  w e r e ,  a n d  t h a t  t h a t

1 4  p a r t i c u l a r  - -  a n d  t h e  l a s t  c a t c h  a l l  p h r a s e  i s

1 5  a s  b r o a d  a s  t h e  s t a t u t e  i t s e f f .

1 6 J U D G E  S T E I N :  f f  w e  w e r e  t o  a q r e e  w i t h

1 7  y o u  a n d  d e c i d e  t h a L  t h i s  p e r m i t  n e e d e d  t o  b e

l p  r e m a n . l F . l  w h 2 i  w o  l d  h a n n e n  n e x t  i n  t e r m s  o I  t h e

L9  remand?  Essen t i a f l y ,  you ' re  ask ing  fo r  t he

)O A.-ron. ' \ r  enr i  1-ho l -  / i  . r . . l  l -  hr- . ' r r . rh a BACT

2 I  d e t e r m i n a t i o n  f @ r  C O 2 .  I s  t h a t  t h e  o u t s t a n d l n g

) )  i c e ) r a  f  h . r l  \ / ^ r r r r o  r c ] . i n c 2

I

Beta Couft Reporting
www.betarepofting.com(202) 464-2400 (800) s22-2382



2 3

1

2

3

4

5

6

7

8

9

1 0

1 1

\ 2

1 3

I 4

1 5

1 5

t'/

L ' J

l 9

2 0

2 1

2 2

M S .  S P A L D T N G :  Y e S .  T h e  S l e r r a  C l u b

i s  s e e k i n g  a  B A C T  d e t e r m i n a t i o n  f  o r :  C O 2 ,  a n d

p u b l i c  i n p u r  i  n r . . ,  t h a t  ' l - r e r m i n a L i o n  a s  r e q u i r e d

v t  L r r l  ! u !  P r u v

JUDGE STEIN:  Has there been a BACT

d F t e r - n i n a L i o n  l o '  C O 2  a n y w h e r e  i n  c h e  c o u n r r y /

i  ^  r r ^ , i Y  L . r n u  l  a , 4 n a , )

M S .  S P A L D I N G :  N o t  t o  m y  k n o w l e d g e .

J U D C E  S T E I N :  H a s  a r r y o n e  g o n e  t h r o u g h

t  h e  n r a n . r q c  / - r  r  :  R A a . r  - ,  . l ,  , F i  ^ r  ^ t  i r r - r^  - - - -  l  e V d - L L a L  l u L . ,  ( ) r  J  U U L  g O f  n g

t s L - ^ , . ^ L  - r  i  ^ ,  r  ! - ^  , .  ,  I  I  ! - ^ F  , , ^ . , 1 , l  ^ ^
L " ' v u Y  r  d J  '  u  - P -  L ' r d L  w u u , u  Y U

- L n L o  d e L e r m r n r n g  w h a l  B A C T  r s ?

MS. SPALDING: You know, I  have to

, a n ^ l , - . r  j  ? a  f  / 1 r  r . 1 \ /  - -  |  . ^ t  r r r  I  l \ /  q F A m  f  / . 1  r o m e m b e f

that  there were one or  two states that  might  be

s t a r f i n o  l h a t  n r . ] . e q s .  A - ' 1 d  I  d o n ' t  k n o w  t h e

r i c . l -  = i l q  T  r n / 1  r n n i - e  I O r  L h a L .

T h F  D q n  i  -  F l '  -  r ^ - +  I ^ -
r  "  J C I  |  . r l l l  I  i  L l L e  l l . U S L  - L U 9 - L C a l -

r - \ l : /  a  l n  h a c i n  | ^ ^ 1 . i n -  r r  - ^ n l - r ^ l

l - a - h n ^ l  n a i  o c  f n v  - ^ l l , , l  > n l - c  h a n r r r < e  r r h o r

c r r c h  r  a r h n n  l  n a i  o c  :  v o  . 1 6 \ 1 4  l  ^ h a . l  n o w  : n d

m o d i f i e d  s o u r c e s  o f f e r  L h e  g r e a L e s t

Beta Court Reporting
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' I  
f  l o v i h i  l  i i \ r  f  ^ r  1 , c i n -  l h a n  l l -  m a L a q  n a r l , . - rI  r r Y  L " \  ' L ' _

2 sense to apply  BACT to po] lu tants that .  may

3  n o t  b e  r e g u l a t e d  u n d e r  p r o v i s l o n s  t h a t

t  ( e ^ t t  i , o  - n  a n , - l - n n a r  m o n r  { i n r l i n n

5  W l t h i n  t , h e  P S D  p r o v i s i o n s ,  B A C T

6  a n n l i o s  - l - . o  n . 1 s f  h - . A  l a v  ' l  a n n  j i e s  
L o  e a c h

- r  v o n . r ' l  . -  i  r n  r  n . l e r  t h e,  P U r  5 u L ' J c i  e  . r  r . - 9 J

I  A c t ,  w h e r e a s  o t h e r  p r o v i s i o n s  o f  t h e  P S D

9  p r o g r a m  a p p l y  o n l y  t o  p o l f u t a n t s  - -  f o r

10 exarnple,  that  are subj  ect  to  maximum

1 1  a l l o w a b l e  i n c r e a s e s ,

L 2 So - i  L  is  Lhe mos L bro. rd p rov i  s ion

13 1n both the PSD program and in  the statute as

L4 a whole in  terms of  the purpose and what  i t

1 5  a p p l i e s  t o .

I 6 T h e  l o w e  r e d  ( h l a s h o l d  f o r

17 |  r i  oo,.r i  ncr t rAr-T makes sense within the

18  s ta tu to ry  s t ruc tu re ,  because  BACT i s  no t  a

19  genera f l y  app l i cab le  s tandard ,  bu t  ra the r ,  a

a n  - - - ^  1 . - . ,  - - - ^  - - -  t , , ^ . i  ^  r L - F  - - t - 1  ^ , . , -  aZ U  c d S e - I J y - ( - d S e  d l l d L y S I ' j  L I I d L  d L ! L r w S  I O f

2I  balancing of  energy,  envi  ronme,r- r ta  I  ,  and

) 2  e r - c , n . r m i .  i  m n . . t s  a n d  o t h e r  c o s t s  -  I t  i S
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c o n d u c t - e d  u n d e r  E P A  r e g u l a t i o n s  t h a t  a f l o w

t h e  a d m i n i s t r a t o r  t o  g u i d e  t h e  a n a l y s i s  o f

n o t e n l  i a l  a d v e r s . -  e f f e c t s .  A n d  i t  i n c l u d e s  a

m e c h a n i s m  f o r  t h e  a d m i n i s t r a t o r  t o  e x e r c i s e

h  i  q  i r r d a m a n r  h r ;  u r o i  a h i  n a  i  n  ^ n  r  h a  I t A a T

-  - ,  i  c u l a r  s o u - r c e ,q r r a ! / - t r -  r u !  d r l y  P d r r

T h e  D . c -  C i r c u i t  r e c o g n i z e d  n

A l a b a m a  P o w e r  v .  C a s t l e  ( ? )  t h a t  B A C T  c a n

a o n l v  e w e n  i o  r ) o l  l r f a n t s  d e t e r m i n e d  n o t  t o

' - '  r u b l i c  h e a l t h  o r  w e f f a r e} , !  E  - c r r  L  - u ! - L q r r L 1 a 1  |

r n r l  i m m o r l i : t o l r r  l ^  a - - h  r  r r n o  n F

n n l  l r r r  : n t  r  6 n , , l r r  a A  l  a r  - n r r  n r r r n a c o  r r r d o r! . . r  r * - r . - *  *  - - -  a f l Y

n r n r r i  e i . \ n  . \ f  i h F  A . i

JUDGE REICH: Did they tafk  about

y F . r r r l a l l f r l  l n r  . n ^ a a t  T c  r h , r f  l  a n . r r l.  - - . -  - a g e  r n

t h e  a c t u a l

M S .  S P A L D I N C ;  T h a t ' s  d  q r o l e .

JUDGE REICH; And what  was the

n a r - r r - r r l . e -  i . e . r a  F h 6 \ ,  r ^ 7 F r 6  . l o a l i n o  w i f h  i n

A l a b a m a  P o w e r ?  W a s  - i L  p a r a l l e l  L o  L h i s ?

M S .  S P A L D I N G :  W e l 1 ,  i t  c e r : F a i n l y  h a d

s i m i f a r i t i e s .  I t  w a s  -  t h e  s t a t u t e  a t  t h a t
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t i m e  w a s  d i f f e r e n t ,  a n d  s o  -  b u t  y e s ,  I  t h i n k

t h a t  e s s e n t i a l l y  i t  w a s  p a r a l f e ] .  T h e y  w e r e

^ : -  '  i ^ r  , n h F . r  -  i  n 4 r , e l  r \ ,  \ t a su c a . L r r r 9  , , , J U J L , I  w

a r q r r i n q  t h a t  p o l  l L t d n L s  n a  h a d  n o t  y e t

b e e n  - -  f o r  w h i c h  m a x i m u m  a l l o w a b l e  i n c r e m e n L s

l - . r , - l  r . t  vF  hpon  do fq l r n i ng f l

J U D G E  R E I C H :  B u t  w e r e n ' t  t h o s e

p o l f u t a n t s  r e g u l a t e d  u n d e r  t h e  A c t  i n  s o m e  w a y

a t r  t h a t  t l m e ?  T h e r e  w e r e n ' t  i n c r e m e n t s ,  b u t r  a t

l , - ; r c l  l h F  A . r a r . - 1 '  a e < o t  t S  C h a t  a l l  L h o s e

p o f l u t a n t s  w e r e  i n  f a c t  r c g u l a L e d  i n  s o m e  v / a y ,

and what  the cour t  was real ly  doing and

t e a . l i r ^ o  l h F  r - A s { -  j f  r - e r f  . a i n l w  l e r d . :  i l s t r l f  l O

t h a t  i n t e r p r e t a t i o n  - -  w a s  d e a l i n g  w i L h  t h e

i n t e r : p l a y  b e t w e e n  1 6 5  a n d  1 6 6 ,  a n d  w h e t h e r  t h e

f  a t . l  l l . a t  l - h e w  n r - o d c ' l  l -  . ,  n ^  e f  r r . l \ '  n n , - l ' . -  1 6 6  t  o o k

t h e m  o u t  f r o m  u n d e r  t h e  u m b r e l l a  o f  1 6 5 -

B u t  i t  r e a l - l y  d i d n ' t  s e e m  t o  b e

for- r rscr i  . . ]n  r - \ . - r l  l r r i - ,anf  s  for  which thele waS nO

regufat ion whatsoever  yet .

M S .  S P A I D I N G :  W e l l ,  w e  a r e n ' t  d e a l i n g

w r f  h  ^  n . r l  l r r f  a n j -  f n r  r r l l i  - l a  t - h o r o ' .  - ^  . F ^ U l d L i O n

Beta Couft Reporting
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2 7

I  w h a t s o e v e r -  W e ' r e  d e a f i n g  w i t h  a  p o l f u t a n t  t h a t

2  i s  r e g u  l a t e d  b y  n o - r i  t o r i n g  a n d  r e p o r l i n g

I  r F - r r  i  r - m 6 n l  c

A n d  s o  w h i l e  i L  i s  n o l  e x a t l l y

5  c n m n a r ; l - r l c  i f  d o e s  a n d  t h e  s t a t u t e  h a d  a

6  d i f f e r e n t  s t r u c t u r e  a t  t h a t  t i m e ,  s o  t h a t  t h e

?  n n ' l r r l -  . r n f  -  t  ! - r : l  h / a .  , .  . , - n r r l  e r c d  r r - r . l , - r  L h e  A C t

P  u ro  r  p  mr re  q r r l _ ' i  c , ^ f  t  .  F l r '  i  s . :  i  OnS

9  c o n t r o l s .  B u t  i t  s t t i l l  s t a n d s  f o r  t h e

r J  [ ) l o p o s l L l O n  f n d L  L n e  S L d L U f O l y  l d n g U a g e  ] 5

1 1  b r o a d .  E P A  h a s  i n L e r p i e l  e d  i r  b r o a d l y ,  a n d

L 2  t h e  c o u r t  h a s  a f f i r m e d  t h a t  b r o a d

1 ?  i n f , r Y n r , . t  ^ i i ^ n

I 4 J U D G E  R E T C H :  T f  i t  d o e s  i L  g o

1 t r  h p r ' - n d  : l  I  n r ^ ' i  n r r  r r q  f  r  r - n - / - l r r l . l , -  f  h a l  i t  i t ' S

l 6  r e g u  i a c e d  u n o e r  L h e  A c L  ,  L h e n  i  L  r  e q u  i  r - s

I l  B A C T  d o e s  i t  g o  t o  t h e  n e x t  s t e p  a n d  t e l f  u s

1 8  w h a L  i s  . r e g u l a t e d  u n d e t :  t h e  A c L ,  o - r  i  s  i L  j u s c

' l q  
i > 1 1 " i n d  > h ^ , , f  1 - h a  i m n ] i a - t i a n c  a F  1 -' -  . -  - '  J e l n g

? n  , 6 ^ r - r  r t - ^ . r  1 l h ^ ^ r  t h e  A c t .

2r

2 2

MS - SPALDTNG: Does Af abama Po\irer - -

JUDGE REICH: Yeah.
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M S .  S P A L D ] N G :  I t  h a s  s o m e  f a n g u a g e

a b o u L  w h i c h  p o l l u r d n r s  d r e  r e q u l . a t e d ,  a n d  i n

f a c t ,  t h e r e ' s  a  f o o t n o t e  I  l , h i n k  r t ' s  a

f . \ - f  n c l - F  I  l 4  - \ r f  . r ' F ^ i  f  i  r - e -  l r r  q : r r q  I  h  , l  d

- ^ r r , r t  f , n t  - - n  h -  v ^ n , r l a t e d  u n d e r  B A C T  e v e n  i f  i t

d o e s  r o t  p r e s e n L  a  s u b s L a n t j a  |  - -  d n d  a c t u a l l y ,

' I  
r= l .  mp ( : r - l  l  h r -  t lL r r - r i , ^  because T  -  -  "even f  o r

n . . l  l r r l -  r n l -  e  . l a - F  r . r ' i n a , 4  n . \ t  l - / -  n r , - q 6 . r i  e ' r l - ' . r L d n t  i c 1 l

n n h  l  i -  h e a  l  l -  h  n r  ' , ' e l  f  a t - e  C o n c e r n s .  "

J U D G E  R E I C H :  B u t  a g a i n .  m y  q u e s t i o n

real fy  is  whether  Alabama power is  inst ruct ive

o n l y  a s  t o  t h e  ; m p l i c a L i o n s  o f  b e i n g  r e g u l a l e d ,

o r  w h e t h e r  i L ' s  a l s o  i n s t r u c t i v e  a s  t o  w h a t  i t

m F A n <  .  h F  I  F 4 n l  ^ l - , - . 1  .

M S .  S P A L D I N G :  W e l ] ,  I  t h i n k  t h a t  t h e

l a n g u a g e  " l o r  a n y  p u r p o s e  r e g u l d t e d  f o r  a n y

n | v r 1 . , s 6  | | . . l r - r  l h ' -  A . - t  "  i S  i n S L I u c t i v e .

S o ,  a n d  - -

JUDGE REICH: Okay.

MS. SPALDING: The only  pface t .hat  EPA

h a s  s t a t e d  i t s  n a r r o w  i n t e r p r e t a t i o n  t h a t  i t  n o w

advances in  th is  case is  the Wegman memo, whlch
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i -  a n  i  - - o r n : l  : . ' r F r . \ /  m e m o  w h i c h  d e i  i n e o

t ' n ^ l  I  r r f  ; r n i  t '  n a r r ^ L ' 1 . ,  L o  e x c l u d e  C a r b o n  d i o x i d e

b a s e d  o n  t h e  r a t i o n a l e  t h a t  C o n g r e s s  d r d  n o t

i n f  e n . l  t o  r . e c r r r l - f F  s o u r c e s  o f  c a r b o n  d i o x i d e  a n d

m e 1 - h a n e .

T h e  M a s s a c h u s e t t s  v .  E P A  c a s e  h a s

d e m o n s t r a t e d  t h e  f a f l a c y  o f  t h i s  r a t i o n a l e .

T h : l  m a m n  I  i m i F - . 1  ^ ^ l l , , l  - n r  c  c , r h - i a - l -  l -  ̂

- a d 1 r ' 1  : i - i n r  r r n 4 a r  i - r a 6  A . - -  f  . r  f  h o s F  F  h i c c r -  t O

actua]  controf  o f  emiss ion.s based on the same

rat ionale.  The memo excfudes carbon d lox ide

: n l . l  h a l  h : n o  a c  c r r l - ,  i a n t  l ^  / a d 1 r ' l  i l -  i ^ n  r r n . l o* .  - ' ,  - . . * .  r

l -  h F  a ^ r  a v n r o c c l r r  1 - -  r a - - i  n  - - ^ , , r - r  i ^ ^  - ^ , ,.  ,  -  d v o  t o  t e 9 u - L d . L - L I . r g  $ Q L r r c e s

' - - r  f  t h a c a  - ^ ]  I r r f  A n r  c

( . -a \n f  Y .ar \ /  I  r - r  t rPA 'q  Fror rmen l  s

S F r - t  i . ) n  R ? t  i  s  n a r f  D f  t h e  C - l e a n  A i r  A c t  .

' f h , -  m n n i  i - ^ r i  ^ ^  a n r l  1 6 ^ ^ . !  i  n a  n f  e : v h n n

c l i n y i d e  I  h , r t  r s  r c r r r r i , ^ ^  r - . '  t - 1 . 1 r i  ^ - ^ ' . i  - ; ^ - .  i S

- ^ r n  i  r e . l  : n d  o n F n r r - p r b l e  u n d e r  t h e  A C L .

Mnn  i  i - . r r i  nd  ren . r r l  i  n . r  r c r -n r r i

k , . , r n i r a  r n , 4  o n f  a y r a m a r l -  n r n r r i  q i  n n q  n f

S e c t i o n  8 2 1  a r e  i n e x t r i  c a b f y  l i n k e d  t o
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S e c t i o n  4 1 2  .

JUDGE REICH: Can I  ask i f  we

d e c i d e d ,  c o n L  r a - L y  L o  y o u r  a - r g L r r e n L ,  L h d L

C o n g r : e s s  d i d  n o t  i n t e n d  8 2 1  t o  b e  p a r t  o f  t h e

C f e a n  A i r  A c t ,  w h a t  r e f e v a n c e  a t  a l l  s h o u l d  w e

f i  ; \ , 6  I  . \  A . r F r ' - 1 .  q r F l -  6 . T A r - e  l -  -  t  h F  - ^ n i  r F  r \ ' ?  L S

' h a r -  r ^ ,  h : r - r r  r  h : -  l -  l - o  A | . l F n - \ ,  - .  ' , - l  \ . r \ ' t r  d o n e

j n a d v e r  L e n r  I y  b y  r e l e r r i n g  t o  L t  d s  b e i n g  p a r t

of  the Act  that  would make i t  par t  o f  the Act  r f

we del  ermi  nFd aon.r l . { -ss had not  in tended that?

M S .  S P A L D I N G :  T h e  A g e n c y  s t a t e m e n t s

1n and of  themselves cannoL make l t  par t  o f  the

A c L  i f  C o n g r e s s  d i d n ' t  i n t e n d  i t .  B u t  C o n g r e s s

d  i d  i  I  r  e n c l  i  I  r  . \  h { -  p a t - t  o f  L h e  A c L  .

J U D G E  R E I C H :  R i g h t ,  I  u n d e r s t a n d .

MS -  SPALDING: And EpA has implemented

i l  d s  p a . r t  o l  L h e  A c r .  I L  h a s  d d o p t e d

r : e g u f a t l o n s  f o r  S e c t i o n s  4 1 2  a n d  8 2 1  t o g e t h e r .

S e c t i o n  B 2 I  e x p l  i c i t l y  r e q u i r e s

I  h ' a r  t h l -  n r . \ h i h i t i n n  n r n r r i q i n n q  n f

S a c f  i n n  4 l ?  , i F n r \ /  l r )  v i O I a L i o n s  o f

S F . t i r l n  g ? ]  m ; k i n o  i t  e n f o r c e a b l e  u n d e r  t h e

(202) 464-2400
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C l e a n  A i r  A c t .  T h a t  m e a n s  l t  c a n  b e  e n f o r c e d

I  r t  |  6 . . ,  l r  ^  A r l a n  v  I  n d e r  S ( . 1  i o n  l I 3  a n d

f  h r . r r . r h  .  i  1  i  ? F n  < r r i  r 5  p 1 f l 6 1  S e c t i o n  3 0 4 .  T h e

r - f i r r ' F t  " a  . - , . r n c i  e f  o r .  r t  a l  ' t a  f  h 4 l  a

w i  o l  a t  i  o n  c l 1 '  t h e  r e o u l a t i o n s  i s  a  v l o l a t l o n

o f  t h e  A c t .

JUDGE WOLGAST: l ' , lha t  s ign i f  icance do

, - - - .  - ] - - -  - r  - f  i \ , , .  \ i  q f n r \ /  |  h i i  h n l . h  t h e] u u  y ,  r c Y t - r d L  j /  L r r u L  l v l

l ^ o n - \ 7  : r r J  r r n r r r  - i  f  6  i h  c , , n n ^ r r  ^ f  I  h a  i  .

- -  r - h - |  | r r i S  S h o u f d  b e  r e a d  m o r e

r . r ,a  r r ' - ru r l  r r  .a rd  i  1  \ ^ r^<n ' t  in tended tha t  CO2 to  be

e r r h i e r - f  r , ' - \  a - F d r r  : r i n n  1 n 6 1 6 1  t h e  A c L ?

MS.  SPALDING:  The language tha t  they

. i  f F  q a \ / <  1  h ; i  r h a  n I o V i S i O n  d o e s  n o t  f o r c e

r e d u c t i o n s  o f  c a r b o n  d i o x i d e ,  a n d  t h i s  l s

, r - l  , . , , r  I  l r r  r - n n s r  c l -  . r r  j  v , i  t -  l - .  r a - . 1  i n . 1  C F . - i  ^ n  8 2 1  a S

h . . t , t -  ^ f  t  L ^  ^ ^ r  r - n  f  c  c r r l - ,  i a - l -  t -  ̂  p a r - . |
P O I  L  V L  J U U ] L L L

F i r s t  o f  a f ] ,  I  w a n L  t o  n o t e  t h a t

i n  - ,  i . ^  ^ €  F L ^  ^ h a - a c l e r i z a t  i o n  j n  t h e

U A R G  b r i e f ,  L h e  I  e g  i s  l a L  i v e  h i s t o r y  d i d  n o l

s a w  i I  w o  l d  n o l -  r e o u i r e  e m i s s i o n s  c o n t r o l s .

I t  s a l d  i t  w o u l d  n o t  f o r c e  r e d u c t i o n s .  I f
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3 2

1  i L  i t ' s  a  d i f  f  e r : e n t  L h o s e  a r e  d i f f e r e n t

2  w o r d s ,  a n d  t h e y  h a v e  s i g n i f i c a n c e  i n  t h i s

3  c o n t e x t  b e c a u s e  S e c t i o n  1 5 5 ,  t h e  B A C T

4  p r : o v i s r o n s ,  a p p l y  o n l y  t o  n e w  a n d  m o d i f i e d

5  s o u r c e s .  S o  i t  w o u l d n ' t  b e  r e d u c i n g  a n y

6  e - r i  q l -  i  n . t  , fm i  cc i  1ns  o f  ca rbon  d lox ide  -  I t

7  w o u l d  o n l y  a p p l y  f o r  a  n e w  s o u r c e  o r  a  s o u r c e

I  t h a t  u n d e r t o o k  m o d l f l c a t i o n s .

JUDGE REICH:  IN ThE UARG b l iE f ,  ThC1/

' 1  
O  n r r a r a  r n a r h . r  h r r t  ^ l  I  h a  l o a i c l : f  i r r o  h i c t ^ f  \ /

1 1  a n d  I ' m  t a k r n g  i t  a t  f a c e  v a l u e  t h e r e ' s  a

12 statement  by one of  the sponsors of  the

1 3  a m e n d m e n t  t h a t  l a i d  o u t  a  t h r e e f o l d  p u r p o s e .

14 And i t  was on page 12 of  the i r  br ie f  .  And \ , that

1 5  i t  s a y s  i s  t h i s :  " T h e  p u r p o s e  o f  t h i s  p r o v i s i o n

L 6  i s  t h r e e f o l d .  F r r s t ,  i . n  o r d e r  t o  f u r n i s h  b e t t e r

1 7  s c i e n t i f i c  e v i d e n c e  s o  t h a t  w e  w i l l  k n o w  e x a c t l y

1 8  w h a t  t h e  U - S -  c o n t r i b u t i o n  t o  t h e  p r o b f e m  o f

1 c )  n l ^ h ; r  I  r . r : r r i n n  j 5 . "

2 0  I ' m  g o i n g  t o  s k i p  p a r t s  o f  i t .

2 L  " S e c o n d ,  M r .  C h a i r m a n ,  w e  n e e d  t o

2 2  f o r m  a  b a s e l i n e  s o  w e  k n o w  w h a t  t h e  u t i l i t y
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e f f o r t  1 s  i n  c f e a n i n g  u p  t h e  p r o b f e m  s o  w e

r . - - . . . ,  , . . L - ^  t  - .  - , . , .  '  F l n  . r e i i . t  f  o r  t h e i  r

r a n r  ' - i  . - c  t r i n : l  l r ' ,  w e  r e e d  L o  k n O w  i n

^ r ^ ^ "  l  ^  r ^ - -  -  r o l e  l n  i n t e r n a t i o n a l

n l - - ^  - l  i n - q  c n  , , , -  - . i n  1 4 n o w  w h a L  t h e  U - S -

C o n i r i  h u t i  o n s  r o  r  h A  p r ) b l  e m  i  s .  "

r  j  ^  - i , , r y  a -  h r  I  I  h r . l c F  w c  r . r  L  h a! u  ) u u  u , - r ! .

g o a l s  o l  L h e  s p o n s o r ,  a n d  i l  s o ,  h o w  d o e s

n , r l ,  i  n r r  ^n  r k \ . i n  . . 1  i nv  i  - 19  an  e . l emenL  O f  BACT

f r l Y ! - h . /  J  h ^ c 6  ^ ^ : l  c ?

M S .  S P A L D T \ G :  T h o s e  a - r e  L h e  p -  i  m a  r  y

g o a  l s  L  h a t  w e r e  I i s L c d  i n  t  h e  i  e g u  l a l o r y  h i  s t o r y

when the amendment  was of fered on the House

f f o o r .

JUDGE REICH: And what ,  beyond the

m - n i l . r ' r o  i  s e l l  r l n e e  m , e k  i r o  i r  s r r h i e r - t  L o

B A C T  r e v i e w  a d d  t o  f u r t h e r i n g  t h o s e  g o a l s ?

M S .  S P A L D I N G :  I t  f u r t h e r s  t h o s e  g o a l s

r - - .  -  -  - r , . -  r ' r . ,  F ^ r . :  ^ -  ^ r  A n q  t - , ^ w , a  - d  w e l  l  l i I  S tu y  o (  L u o f  r  y  L o ^  r  r r Y  - (  L v r

n f  r ' l  l  i t  r a a r r i  r o <  m n n i  l - n r i n a  ^ n d  l h FI  L v r  r r r : J

m n n i  l - a r i r n  a n r l - \ r o c  , ' t i l i t i e s  t o  d e t e r m i n e  w h a t

the i r  emiss ions  are  -  And as  they  imp lement  BACT

Beta Court Reporting
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I  y a ^ i r  i  r  6 m a n l  c  r  h a \ ,  - c  I  h - \ /  m ^ / : l  i i  \ r'  r '  s o u l - c e s ,

)  f  r , r  i r c i r n . .  1 ],  - , ] e n  t h e y  c a n  t a k e  c r e d i t  f o r

J  L h o s e  r e d r - t i . - s -  T n e y  r ^ J i I  l  b e  m o n i L o r i n g  t h o s e

4  e m i s s i o n s  a n d  t h e y  . a n  t a k e  c r e d i t  f o r  t h o s e

5  r e d u c t i o n s .

I n  t e r m s  o f  i n L e r n a t  i  o n a l

7  n e g o t i a t i o n s ,  t h e  U n i t e d  S t a t e s  c a n  t a k e

I  c r e d i t  f o r  L h o s e  r e d u c t i o n s .

9  A n d  L h e r ' -  i s  l e g i s L a L i v e  h i s L o r y

' I  0  I  h d L  s d y s  " b y  e s l a b ]  i s h i n g  d n  e d r l y  b a s e  I  i n e

1 1  o f  c a r b o n  d i o x i d e  e m i s s l o n s  f o r  d o m e s t i c

' . . | | I t s - .  a s .  w F  w i I I  n r r f  f h F .  U n i l e du L r r r  L y  \  u " , F r o , L

1 1  q r . l l  o q  I n  a  n ^ q i 1 f 6 n  t o  t a k e  C r e d i t  f o r  i t s

1 4  e f f o r t s  t o  c o n t r o l  e m i s s l o n s .  "

1 5 ' I ' h : r ' c  : - r , , r ' l  l \ r  j - h o  n n l r r  n l : a e

1 6  w h e r e  i t  t a f k s  a b o u t  c o n t r o f f i n g  e m a s s f o n s .

I 7  I t  d o e s n r t  s a y  t h a t  i t  w i l l  n o t  f o r c e

1 8  e m i s s i o n s  c o n t r o l s .

1 9 J U D G E  R E I C H :  B u I  w h a L  T ' M  t T V i N q  t O

20 understand is beyond the monitor ing, which

) 1  c l o r r ' l v  e ) 1  - ^ r r ^ n ^ l : f a c  : n d  n n l - , n d r r  i q . l i c n r r r i n . r

2 2  L h e  e n f  o - r c e a b i f  i r y  o f  8 2 1  i n  s o m e
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1  f a s h i o n  w h a l  - n a k i n g . t  f u r L h e r  s u b j e c L  L o

2  B A C T  r e v i e w  a d d s  t o  f u r t h e r i n g  t h o s e  t h r e e

3 goa-L s ?

M S .  S P A I  D  N C :  T L  f u r t h F r s  r h o s c  t h r e e

5  g o a l s  b y  - -  w e l l ,  o n e  o f  t h e  p u r p o s e s  l v a s  t o

5  g a t h e r  i n f o r m a t i o n  a b o u t -  c a r b o n  d i o x i d e ,  a n d  t h e

7  B A C T  p r o c e s s  i s  a c t u a l l y  q u i t e  c o n d u c l v e  t o

A  . r i l h a r i n n  i n f n r m r t  i a n  r n n  i r n n l o m p n t  i n -  . . r n l -  T ^ l q

9  o n l y  a s  t h e  t e c h n o f o g y  b e c o m e s  a v a i l a b l e .  I t  i s

1 0  n o t  i t  d o e s n ' t  r e q u i r e  t e c h n o l o g i € s  t h a t

1 1  a r e n r t  a v a i l a b l e  t - o  b e  d e v e l o p e d .  I t  d o e s n ' t

7 2  r e q u i r e  t e c h n o l o g i e s  t h a t  a r e  n o t  c o s t  e f f e c t i v e

1 3  t o  b e  l m p l e m e n t e d .  S o  t h a t  a s  t h e  s c i e n c e

1 4  a d v a n c e s  a n d  a s  i n f o r m a t i o n  r s  g a t h e r e d /  w e  c a n

1 5  a f s o  b e  l o o k i n g  a t  t h o s e  t e c h n o l o g i e s  a n d

1 6  w a t c h i n g  t h e m  d e v e f o p  i n  t h e  B A C T  p r o c e s s .

l ' / A q a i n ,  f o r  n e w  s o u r c e s  a n d  m o d i - f  i e d

1 9  s o u r c e s  w h i c h  o f f e r  t h e  m o s t  f l e x i b i l i t y  i n

1 9  t e r . m s  o f  i n s t a l l i n g  n e w  t e c h n o l o g i e s  o r

' , ) t \  
m A k  I n f l  r r q p  ^ f  t . h e m .

2 l . J U D G E  R E T C H :  I n  L e r m s  o f  I  o o k i n g  l o r

22 ind ic ia  of  \ ,vhether  Congress in tended 821 to be
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r  a r l  r \ I  r h p  C r F F r  A i r  A r - -  , ' l  r .  r - l  '  . - | | a l e  O f

- i - o c  . . , ^  r h a  - h . o n c e  O fL  ' r r r r Y -  h J r , , L )

a h a - . r r f  ^ v I .  r - - n l , r ^ ^  B u t  a l s o  t h e  f a c t  t h a t  1 n

r e f e r r i n q  t o  o t h e r  p a r t s  o f  t h e  C l e a n  A i r  A c t ,

t  h , -v  iA l  k  ^ l - , r r r r i -  ca- l - ion so and So of  the Cf  ean

A i r  A c t .  A r e  y o u  a w a r e  o f f h a n d  i f  t h e r e  w e r e

. a n v  . i l  h r - r  n r n r r i q i n n e  f n  t h e  C l e a n  A i r  A c t  t h a t

r e f e r e n c e  a  d i f f e r e n t  p r o v i s l o n  o f  t h e  C l e a n  A i r

A c t  a s  s u c h  a n d - s u c h  o f  t h e  C f e a n  A i r  A c t ,  a s

( ) n n o s e d  t o  . f  t h i s  A c t  o t :  t h e  A c t ?  I s  t h e r e

r n v f h i  n c  F  I  s -  a n r  l . . r o u s ?

M S .  S F A L D I N G :  I  c a n n o t  c i t e  o n e  o f f

l he f orr nf mr,' hpar'' l no - I do think t.hat the

l a n g u a g e  n e e d s  t o  b e  t a k e n  a s  a  w h o f e ,  a n d  y o u

n e e d  t o  t h e  f a c t  t h a t  i t ' s  a  n o t e  t o  a

. ^ * ^ , , r ^ i ^ -  ,  r - - -  :  ^  . - L - T a  i t  i r - n '  n . r r . r f  F q  l h ey l v v r r t u r l  L  , r - ! u r P v r u L ! p  L

proh ib l t i on  requ i remen ts ,  and  tha t  i t  i s  -  l t

l i 6 ^ ^ m a d  v ^ ^ , , r  r r  ^ ^  . . - C e r  t h e  A c t  b e c a u s e  i t ' s

e n t o r c e a b f e  u n d e r  t h e  A c t ,  a n d  L h e  - r e q u i r e m e n L s

a r e  e n f o r c e a b f e .  T h e y ' r e  i n e x t r i c a b l y  f i n k e d

I  n ( l a f  h F . -  A n r i  q n  l  n n l ,  i r n  : l -  r - h F  i o n  a S  d

w h o f e  i n d i c a t e s  t h a t  l t ' s  p a r t  o f  t h e  C l e a n  A l r
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I  a l s o  w a n t e d  t o  j u s t  p o i n t  o u t  o n e

m ^ r a  r h i n n  r h a  r  l h o  l o - i a l J r  i r / .  h i . r / - r . \ /

A n o t h e r  s L a t a m 1 - n t  w a s  b y  _ -  T  t h i n k

C o n g r e s s m a n  M o o r a h e a d  - -  w a s ,  " W h a t  I  h o p e  t o

a c h i e v e  w i t h  t h i s  a m e n d m e n t  i s  t h e

e f i m i n a L i o n  o I  t h e  p o s s i b i l i L y  L n d L  U . s .

u t i l i t i e s  w . i f  f  f o r c e  C o 2  e m i s s i o n s ,  r '  - -  T  ' m

r . . ,  i  1  |  r ' ^ n . , -  -  t O 2  e ] l j  S S i  o n s  a s  a

. . )nse .nrFn.6 ,  . l f  . .1mr- \  I  iance w i th  these C lean

A i r  A c t  a m e n d m e n t s ,  a n d  n o t  g e t  c r e d i L  f o r

t hese  reduc t i ons  i n  t he  fu tu re  -  "

And  I  t h ink  tha t  speaks  a  f l t t l e

l - ' l i t  r ^  b ' h ^ f  l -  : l l z i n a  ^ h . r r i l  l - r ' - t . i r +

F h : f  r r h , . r a  i t  e w n '  i  - r  l -  l , /  n r  n r c m n l  r i F c  ! h a l

i r n n l F m a r r f  A f  i . r r  . - \  f  i l - F  o o n  a m 6 n . l r d . t  -  - i ' 1 h '

r e s u l t  i n  r e d u c e d  c a r b o n  d i o x i d e  e m i s s i o n s .

JUDGE REICH: Thank you.  Your  t ime

h a q  e v n i  r e d  r A l -  h A  c o o  i f  m r r  a n  I  l c . a ' - : r r ' - c  L ^ ' -
- c c  , -  , " ) /  L U - f L q Y u !

t u r t h e r  q u e s L i o n s .  N o p e .

O k a y ,  L h a n k  y o u ,  M s .  S p a l d i n g .

M s .  C o s t e f f o ?
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M S .  C O S T E L L O :  Y e s ,  g o o d  m o r n i n g -

JUDGE REICH: Good mor:n ing -

M S .  C o S T E L L O :  A L  i s s u e  i n  t h i s

n r n r - e r - d i r r o  i c  r n r l r e f  h e r  E P A  C o m n t i L L e d  a  C l e a r

e r r : o r  o f  f a w  w h e n  i t  d e t e r m i n e d  t h a t  t h e  p h r a s e

, r . - . . h  j ^ ^ F  - r . r  l n n  u n d e r  t h e  C l e a n  A i r  A c t- u l J  c L  L  L U  r c Y u a a L a r

c o n s L r a i n e d  i t s  a u t h o r i t y  I . o  l m p o s e  I i n l i r s  i n  a

P S D  p e r m i l  o n  p o l l u t a n t s  t h a l  u n q u e s l i o n d b l y

a d r r c r q o l r r  ^ f f a - 1  n r r h l i c  h e a l t h  a n d  w e l f a r e .

I n  r e s p o n s e  t o  c o m m e n t s ,  E F A  s t a t e d

" E P A  d o e s  n o t  c u r r e n t l y  h a v e  t h e  a u t h o r i L y  t o

a d d  i  e s s  t  h e  c h a l - L e n g e  o l  g - t o b d I  . ' l  j  m a  L  e

i m i t a t  i  o n s  o n  t h e! y  f  
"L I rub  

ar r9  _L_

e m i s s l o n s  o f  C O 2  a n d  o t h e r  g r : e e n h o u s e  g a s e s

i n  P S D  p e r m i t s  .  n

This  conclus ion was err :oneous f  o l :

t h r e e  p r i m a r y  r e a s o n s  -  F i r s t ,  E P A  h a s  t h e

a u t h o r i t y  u n d e r  t h e  C f e a n  A i r  A c t  t o  r e g u l a t e

co2,  and i t  should be imposlng l imi ts  on such

e m i s s i o n s  b a s e d  o n  t h e i r  i n c o n t  r o v e r t  i b f e

: .1 \ /arqr-  Ff  f  cr - i -  ^n n, , l l1 ic  heaf  th  and wel f  are.

The c lean Ai r  Act  number two.

(202) 464-2400
9
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The Cfean Ai r  Act  requi res EPA to impose BACT

e ' r i  s s  i o n  I  ' r  i  - .  o r  r . ) f f u c a n L s  L h a L  c l r e

s u b j e c t  t o  r e g u l a L i o n ,  n o L  p o - l I L l t a n L  s  t h a L

a r e  a l r e a d y  r e g u l a t e d .  T h e  w o r d s  I ' s u b j e c t

t o "  m u s t  b e  g i v e n  m e a n i n g ;  o t h e r w i s e ,  t h e y ' r e

s u p e r f l u o u s .

A n d  n u m b e r  t h r e e ,  c o n c L u d i n g  t h a t

' r - - ! :  - i  l - ^  c e t  t . i n d i - o  F ' r i s s i O na 1 r  u l r f  Y 4 L  f  u  ' r r r u t - - Y  r  . , .  I  u

l i H i , ^  |  y  / ^ / 1 1  l i r r r r n l  . r  l r  i . . l  f . rc l >  c r  I J v f - u - u " L  i  q L J  e e L  e !

r p n r r ' l  a - r n n  r r n d o r .  i - h c  C l e a n  A i  r  A C t  i s

c o n s l s t e n t  w i t h  t h e  l e g i s l a t i v e  p u r p o s e  a n d

t h e  i n t e n t  o f  t h e  P S D  p r o g r a m .

EPA has the author i ty  and should be

l i m i t l n g  C O 2  e m i s s i o n s .  T h e r : e ' s  n o  s e r i o u s

q u e s t l o n  a b o u t  t h a t .  M a s s a c h u s e t t s  v -  E P A ,

l  h , -  sr r r ) r€,mF C. , r ry f  hFld that  the EPA has the

a u l l  o r i t y  L o  r e g u . I a t e  C O 2 ,  a n d  m u s t

d a l -  a l . m i  n a  h . l c a . l  < ^ l  o l  r r  n n  t h a  e n i c r . r r - e

w h e t h e r  s u c h  e m i s s l o n s  e n d a n g e r  h e a l t h  a n d

w e l f a r e .

v  The Court  a fso stated that  the

h a r m s  a s s o c i a t e d  w i c h  c l i m a t e  c h a n g e  a r e

(202) 464-2400
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s e r  i o L S  . n d  l v e l l - r e c o g n i z e d .

EPA does not  quest ion the

s e r i o u s n e s s  o f  C o 2  a s  a n  a i r  p o l l u t a n t .  I n

t h e i r  d e n i a l  o f  a  w a i v e r  t o  C a l i f o r n i a  f o r

f h e i r  o r r - e n h r l r r q F  r r a s  e m i s s i o n  s t a n d a r d s  f o r

n . n 7  m - t ^ r  v a h i ^ l o c  r  h o  F ' D A  n r r h l  i , . l r r  , : n d

e x n r e s s l  v  e n d o r s e d  i r  I F ^  F 6 . - l 6 v : l  F 6 1 i q - F t

l - h e  s c i e n t i f i c  c o n s e n s u s  r e f l e c t e d  r n  t h e

' l p a a r c  
f n r  n n l  i  c r . m . . k e r q  t t ' . : t  . l l n h a l

w a r m i n g  i s  u n e q u i v o c a l ,  t h a t  e m i s s i o n s  o f  C O 2

r h . l  ^ l  h a  '  a .  o o n h n n c o  r a  . ^ h t -  T i  l - \ r r l -  i.  . .  - - . n g

l - n  a l a h : l  w : v m i n a  r n . t  r h r i  c r r n h  u r a r m i n o

r e  I n  n r r h l  i r -  n p , . r  l l l ^  a n dP U - q >  L  u o r r Y c ! -  L v  y u !

w e l f a r e  -

The EPA adminis t rator  personaf ly

, n n r ^ \ / F r l  e n  : l  f  i r m a ,  i r r o  a n ' - l e n , - ' F r m F n l

d e t e r m i n a t i c n ,  a n d  t r a n s m i t t e d  a  d r : a f  t

E - r ; r l e r a  I  p F 6 i  q l -  a y  r n l -  i  n o  i n n  c r r n h

d e t e r m i n a t i o n  t o  t h e  W h i t e  H o u s e  O f f i c e  o f

Management  and Budget  over  f ive months ago.

E p A ' s  c o n s t r a i n e d  i n t e r p r e t a t i o n  o f

l h e  a  l  h n r : l v  r r n . l F r  f  h F  A . i  i o n o r , - s  l l e  n l a i n

Beta Court Reporting
www. betareporti ng.com(202) 464-2400 (800) s22-2382



1  - r  l  r F ^ r r r d a  T h a  m + r n i n o  n l  I ' a r r h i i - - r
'  y  , o , i 9 u o l c  , , L c a , ,  L , r Y  v !  ! u ! J ! ! !

)  1o r , : : . r r  r  I  :  I  i  nn , '  j -n  Lhe context  of  the PSD

3  p r o g r a m  i s  m u c h  b r o a d e r  t h a n  E P A r s

4  i n t e r p r e t a t i o n .

5 JUDGE REICH: How would you def ine

6 t rhat  ?

M S .  C O S T E L L o :  W e  w o u l d  d e f i n e

R  " s . r h i e c l  r o  r F o r r l a l  : . 1 ' r "  a : - .  s r h i e c t .  - -  E P A  h a S

9  r h e  B r r ' n . \ r  i l v  l ^  r a i - r r r l a l -  i l  a n d  c h o u l  d  b e

' r  r )  v ^ d 1 l 1 f F j n ^  i }  b e c a u s e  o f  i t s  a d v e r s e  e f f e c t s  o n

1 1  p u b l i c  h e a l t h  a n d  w e l f a r e ,  i t s  a c L u a l  o r

7 2  p o t e n t i a ]  a s  t h e  i n t e n t .  o f  b h e  P S D  p r o g r a m

1 3  t h a t ' s  s t a t e d  i n  S e c t i o n  1 6 0  o f  t h e  A c t

1 4  F r . . n ! o q q l r r  e : r . ' c  f h e f  f h ^  n l r r n . \ q F  . ' l  t h e  P S D

1 5  p r o g r a m  i s  t o  p r o t e c t  p u b l i c  h e a l t h  a n d  w e l f a r e

1 6  f r o m  a n y  a c t u a l  o r  p o t e n t i a l  a d v e r s e  e f f e c t

1 ' l  w h i c h  i n  a d m i n i s t : r a r o r ' s  j u d g m e n l  m a y  r e d s o n a b l y

1 8  a n t i c i p a t e d  t o  o c c u r .

L 9  T h e  E P A ' S  a n d  t h e  P e r - m i t e e ' s

? n  ; ^ t  ^ . - - d t  - - : ^ -  m a k F  f  l ^ e  w o r d  ' , s t r b i e c t  t O , '

2 I  en t i re l y  supe r f fu@us ,  Congress  d id  no t  say

) )  
" v a d r , l > l o r l  

n n l l r , t : n t - a  t t  C ^ ^ ^  r o c e  ^ i , 4  h ^ l -  q ^ r /
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, , n . r t l r r r  f , n l -  a  ^ r a a F n t  r \ ,  - ,  t -  r .  - r  ^ .  r ' . , r -- . . - - 1  S L T D J e C L  t O  o  S L d L U L O T Y

a r  r F o  ; l o / \ /  n , n \ . i q : ^ ^  '  |  / ^ - n . r . a q q  h : r d

i n t e n d e d  t o  ] i m r t  t h e  a p p l j  c a b i l i t y  o f  t h e

P S D  p r o g r a m  t o  p o l l u t a n t s  L h a t  w e r e  a f r € a d y

. r  r h i - i  n  h i n  l i r n  e . n i s s i o n s  I  i m i L S  o r

^ r - h i t - G ? j  - 5  r  6 ^ , ,  r r F ^ . . ]  i t  w o u l d  h a v e  a n d  c o u l d

h a v e  s a i d  s o ,  b u t  i t  d i d  n o t .

- h e  i n L e r p r e l  a L i o n  t h e  E P A  i s

/ - r i r r F n l  l r r  n i r r i n n  . -  I ' c r l l ^ ' i F . t  r - ^ r '  i e  ^  l c i ' \

i n c o n s i s t e n L  w i t h  h o w  E P A  h a s  i n L e r p r e L e d

r h a t  I a n g u a g F  i n  o L h e r  c o n L e x t s  a n d  o t h e r

statute envi ronmenta l  faws thaL -  -  we

c i L e d  o n e  c x a m p l e  o f  t h a L  i n  o u r  b r i e f ,  w h i c h

w a s  a  m e m o  i n  1 9 9 5  i n L e r p r e t i n g  t h e  p h r a s e

, ' c  h : o ^ i -  i - ^ r  , . h A a r  i - h e  R e s o u r c e  C o n s e r v a l  j O n

a n ' i  R e . : n v e r  v  A r : t  a n d  L h e  C l e d n  W a L e r  A c t .

t r D A  i  n l - F ' ' - n r a r  F r l  -  -  I  h o  m o m . \  e : \ , ' c  I ' I ' D A  h , a c

. . \ n s  i  s '  e n r  I  r r  i  n - a r n r o - o i  1 - l - \ a  I  : r ^ , , : d 6  '  ^ . ' i n L

s o l r r . e s '  s r b - i . . . t  t . }  t - h e  C f  e a n  W a t e r  A c t  t o

n r  c ^ , , r - a c '  L h a l  s h o u l d  h a v e  a

d i q r - h a r o o  n c r m i  I  i n  r f  l a c e r  w h e L h e r  i n  l a c t

t h e y  d o  o r  n o t .  "
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E P A  h a s  n o t  a d d r e s s e d  t h i s

l - - - - - l! r r ! u r r - t - L < r r L  y  .

J U D G E  R E I C H :  I n  t h a t  e x a m p l e  I

r " /ar . r  t  to  see hovn analogous i t  is .  That  exampf e

w a s  a  c i r c u m s t a n c e  w h e r e  t h e r e  w a s  a  c l e a r

r e q u i r e m e n t  t o  o b t a i n  a  p e r m i t ,  a n d  t h e y  w e r e

L a l k i n g  a b o u t  L h e  u n i v e r s e  o f  f a c i l i t i e s  t h a t

w F , 6  e , r h  i , - - r  ^  r  -  . t  ' , - , 1 1 1 j  , , a . 1 1 p 6 f  f  h a -  h l 4  n O L

y e t  o b t a i n e d  a  p e r m i t .  A n d  I  - -  t h e r e f o r e ,  t h i s

" s u h , j e c t  t o  r e g u l a t i o n "  I  t h i n k  s p r i n g s  f r o m  t h e

/ -  l 6 ; .  q l  r t  r r l  ^ . 1 r  r , -  , r r i  r a m r - n l  - .  L r r r F  a  n e r p - i 1  ,

I s  t h a L  I  r u l y  a n a l o g o u s  L o  w h a t

w a ' r a  r r ^ i l i n c  r . r ' - h  1 . c 1 9 2

M S .  C o S T E L L o :  Y e s ,  I  b e l i e v e  i t  i s .

B e c a u s e  I  b e l  i  e v e  L h a L

. I U D G E  R E I C H :  W h e r e ' s  t h e  c l e a r

mandate?

M S .  C O S T E L L O :  W e l l ,  t h e  m a n d a t e  i s  o n

FlpA f  , . )  n1-nrFFr nrrh l  i  I  heal th  and wel fare.  And

h c r o  t  h a  i n l -  a y n . F i  A r  i ^ n  r  h A t  r c  h a i n , 1  . ' i 1 7 F n  h \ , '

E p A  i <  - . \ F c F r . a r n  i n ' r  l h o i r  a r r f h o r i  l v  l . 1 . r d d r e S s  a

pol lu tant  that  has been shown to adversely
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'  E f  F i -  r | h l  i -  t - c :  t , \  a n d  w e l f  a t - e -

JUDGE WOLGAST: But  as Judge Reich was

- l l  r r l i n a  I  n  i n  h i q  : q  r r n r r  q a i r l  t , n r l F r

t h e  - -  I  t h i n k  i t  w a s  S h a p i r o  m e m o  t h a t  y o u ' r e

. d t ^ v r I  i / r  t ^  - -  . ' h F r a  f  r . t c , -  o r -  i . i F s  w F f e

r  , - . r r r l  e - e d  T r  1  , . .  i  r - l  i  . r . t p < j -  i  n n  c , .  w h e L h e f

l h 6 \ /  h : r . ]  t h o i r  n : n a v .  i  a  I  h o i r  ^ F , ' . i l

" - _ - . , - _ ,  
t t

^ l a - -  p 1 , .  j - 1 . 6 . r  \ , , a y F  r d { r -  r F o n l a r  i D  , r t  L h a L

n ^  i  n i  L , A ,  a  I  l , F \ /  n ^ r  ?

M S .  C O S T E L L O ;  Y e s .  A n d  h e r e ,  w e r r e

t  a l l r i n a  > h n r r r  e a r r w a a c  l - h r l -  : r a  r ' 1  r o r d r r  r e n r r l a r a d

under -  or  are regulated under  the PSD program-

T n  n a ' l  i c r r l - r r  h e r e .  r h o  n F c p ' a l  n / - l w a r  n l a n t .

T h a r F r  i ^ .  I  h : i  a a : ]  f i r e d  n n u r e r  n l a n l  q

d r e  s o u r c e s  L h a L  a r e  r e g u l a L e d  a n d  d i e  r e q u i r e d

1 - ^  ^ h i  r  i n  -  n o v m i t

J U D G E  R E I C H :  B u t  w e ' r e  n o t  t a l k i n g

a b o u L  {  d c i l i t  - i e s  b e i n g  r e g u l d L e d ,  w e  '  r e  t a l  k i  n g

: h ^ r r f  n ^ l l , r l : n l c  h a i n n  r o c r , l : t  d
v !  ! J  r : J  i

M S .  C O S T E L L O :  T h a t  i s  c o r r e c t .  A n d  T

th ink that  the context  of  th is  memo and"?the use

^ €  t . h 6  r . , ^ y n -  r o , , h ; ^ a t  t o "  l n  t h e  c o n t e x t  o f  t h e
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C l e a n  W a t e r  A c t  l s  a  c l o s e r :  a n a l o g y  t h a n  t h e r e

. i n  U A R G ' s  b r i e f .  T h e y  c i t e d  t o  t h e  M o b i L  O i l

C o r n o r - a I i c l n  r - a s e .  w h e r e  t h e  B o a r d  c o n s i d e r e d  t h e

w o r d s  " s u b j e c t  t o "  i n  a  d i f f e r e n t  s l a t u t o r y

c o n t e x t .

' f h a t  s r a t L l o r y  c o n r e x t  w a s  L h e y

l v e r e  - i r r L e r p r e L  j  n g  u n d e r  r h e  f  e c l e r a L l y

- ^  -  r '  .  -  - -  - - - = m r - f  i ^ r  I  l - ' l  t  ' -  r - n r l - ;  i n e d
P c ! ' I t L L c u  s ^ c , , , P ' L

i  n  i - h ' -  t r m F  r . r F n . ! /  D  l a n n  i  n a  e n d  r - ^ m m r r n  i  I  \ /  p  i . t h f

t o  K n o w  A c t ,  w h l c h  i n c o r p o r a t e d  a  p h r a s e  f r o m

C E R C L A ,  a n d  i t  e x c l u d e d  f r o m  t h e  r e p o r t i n g

r e n D  i  - ' - _ n a n l  s  a n v  r , - l p a s F s  I  h a l  w F r a  s r . h  i F c L

l - . r  .  n a Y m i t

A n d  i n  L h a L  c o n t e x r ,  i t  w a s  L h e y

\ ^ / ' r y a  . - . \ n q l  r r r i n c  r n  o v c l r r q i ^ n  - l  : , , 1 h ^ r i I \ /

i  n i  a .  n r d l  a r  i n n  i -  ' , r n U l dc r  w | | d L  L r H .  b  . L t t L g  p r  ( .  L < 1  L

b e  a n  e x c l u s i o n  f r o m  t h e i r :  a u t h o r i t y ,  w h i c h

r r n r ] a r  q l  a t r r l - ^ n /  i n l 6 r ^ , a r  a r i n n  n '  i n n i n l o c

s h o u l d  b e  c o n s L ]  u e d  n d r r o w l y .  T h e

i n f 6 , h v a t - - { - i ^ -  - r - - ' -  , ^ J e  b e f i e v e  i S

, r n n r n n r  i - r l  o  w h i  r h  r  s  I ' q 1 r h i p . '  |  ^

- F r l , r l A ' i n n  "  i c  l - 1 r / - r a . l a  r  a n d  i l  r - r i r r , - c  E o A  t h e
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a r r f  h . r r i  f  1 '  f  . 1  i , n - l  . a c c  n .  l l | i - , r r l - s  r l ^ r l  ' l  h a s

t  h F  F r r f  h . i r i  f  v  l - -  r c . r r t l a t e  a n d  i t  s h o u l d  b e

r a r r r r l , .  l  i r n  i e  r / - \ F  c a a L :  n . r  r n  e v n l  r  r - ' l r -  n r

p l  d c e  l j r n - i t s  L . r i  E P A ' s  a u L  h o r i  L  y .

, IUDGE REICH: So you are not

- - ^ " ' r  * ^  -  w a s n ' t  s u t : e  f  l : o m  t h e  b r i e f  .a r  y  u a r r Y

v n r t ' r a  . - 1 r -  r - o r r i n . r  t h i r  n - , r h , i a - -  t ^  r o f l , , r d t  j O n ' ,

a y r  F h d c  l ^  o , ' o r 1 r  n n l  l r r r r n r  I  h -  A - F n . \ /  h ^ a

a u t h o r i t y  t o  r e g u l a t e .  Y o u ' r e  s a y i n g  i t  o n l y

extends to a subset  of  that  unlverse,  based on

s o m e  d e t e r m i n a t i o n  a b o u t  w h l c h  p o l f u t a n t s  a r e

annr .nnr i  ^ l  p  l  , - r  rF. ' r r ' l  a te in  the PSD Context? IS

L h a L  i n  e s s e n c e  w h a L  y o u ' r e  s d y i n g ?

M S .  C O S T E L L O :  I t ' s  b a s e d  o n  t h e

n o f e n f j a I  o r  a - l r r a I  a d r r e r e o  e f  f  F . r i -  s  . ) n  n , r b f  j C

h e a l t h  a n d  w e l f a r e ,  w h i c h  - -

JUDGE REICH: And is  there a s tandard?

r - n n e  i d a -  h r r i  i '  L h e r e  aW I I d L  ) U J

- F - - l - - , - ]  -  - ^  ^ 4 4 ^ ^ F -  F L - t ss L d n o a L 0  L n a L  S d y S  t l r q $ F  d r E  c r  r c L L s  L r r c r L  a f e

^  I  - ^  |  r  - h e r  i  I  c h , 1 r r  l d  h t r  r a .  r  l a L e d> r y r r t  !  ! L  d r r L  c r r u u g "  L !  r L Y u

a n d  t h e s e  a r e n ' L ?  H o w  d o  y o u  a p p l y  t h a l  i n  a

b r r t -  i  - r r ' 1  r -  - r c a ?
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M S .  C O S T E L L O :  I  t h i n k  t h a t  t h a t  w o u l d

2  b e  u p  t o  t h e  A g e n c y  a n d  t h e  a d m l n i s t r a t o r  t o

3  d e t e r m i n e .

. _ T T T n a : F  D F T a L I  -  T -  :  ^ : - -  l - a r  - -  - ^ t
' d - r  u y  r a - c :

5  M S -  C O S T E L L O :  O n  a  c a s e  b y  c a s e

f  h r q  i  q  F w : - 1 -  l  r r  l - ' a a : r r c o  r h a  D q n  ' - n l  i  ^ -I  l ,  u c L d  u s s

1  o n  d  c d s e  . L , y  c a s e  b a s i  s .  A n c t  i L  d p p - t i  e s  I  o  n e w

I  a n d  r n o d i f  i e d  s o u r c e s ,  a n d  t h a t  l s  e x a c t l y  t h e

9 area in  which EFA should have the author i ty  to

1 0  a d d r e s s

1 1 JUDGE REICH: So does that  mean that  a

1 2  p o l l u t a n t  c o u f d  b e  r c g u f a t e d  u n d e r  t h e  A c t

1 3  r e f a t i v e  t o  o n e  f a c i l i t y  b u t  n o t  a n o t h e r :

1 4  f a c  1 l  i t y  ?

1 5 M S .  C O S T E L L O :  I  L h L n k  i n  t e r m s  o f

L 5  c a r b o n  d i o x i d e  t h a t ,  g i v e n  t h e  n a t u r e  o f  t h a t

1 ' 7  - i r  n o r I r r l a n l  a n d  - h c  o l n h a  I  n a l r r r F  o f  t h e  h a r m s

l 8  t o  p u b l i c  h e a f t h  a n d  w e f f a r e ,  t h a t  i t  w o u l d  n o t

L 9  v a r y  - -  y o u  k n o w ,  t h e  r e q u i r e m e n t  t o  a d d r e s s  C O 2

2 0  i n  L h e  p e r m i t L - L n g  p r o c e e d i n g  w o u l d  n o L  v a r y  f r o m

- l  - " . F  t s ^  * r  - - *
P L d J I L L U P I d i | 1 .

22 JUDGE RETCH: But  could i t
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4 8

1  c o n c e p t u a l  I  y  f o r  o L h e  r  p o l l  u r a n t s ?

2  M S .  C O S T E L L O :  C o n c e p t u a l l y ,  I

3  h e s i L a t e  t o  s p e c u f a t e  a s  t o  w h a t  o t h e r

4  p o l l u t a n t s  i t  m i g h t  b e  e x t e n d e d  t o  a t  t h l s

5  p o i n t ,  ] l e c a u s e  I  t h i n k  w e ' r e  n o t  r i g h t  n o w

o  r a l  k  i  n q  a b o u t  a n y  o r  h e  r  p o  l  l  u l a n r s  -

' l  w e ' r e  t a l k j n g  a b o l l t  C O 2 ,  w h i c h

B has -  whrch ls  unquest ional , ly  adversefy

q  e f f a ^ r  i r n  n r r h l i c  h e a l r h  d n d  w e l l a r e  .

1 0  , J U D G E  R E I C H :  T h a n k  y o u ,  M s .  C o s t e l l o .

1 1  M S -  C O S T E L L O :  Y o u ' r e  w e l c o m e -

12 JUDGE REICH: I  be l ieve your  t ime has

13 expi  red .

a 4  M S .  C O S T E L L O T  O h ,  i t  h a s ?  O k a y .

15 That  \ ,va s  quick.  Thank you.

1 6  M R .  D O S T E R :  G o o d  m o r n i n g .  B r l a n

L 7  D o s t e r  f r o m  t h e  E P A  O f f i c e  o f  c e n e r a l  C o u n s e l ,

1 8  A i r  a n d  R a d i a t i o n  L a w  O f f i c e .  I ' m  a p p e a r i n g

1  q  h F r a  f  ^ d : 1 , '  n r  l - r e h - r  I  .  n l  R a o  i o r  R .  l h e

? n  D a d - ^ n ^ ^ - t -  - - c  t h e  o f f i c e  o f  A i r  a n d

2 I  R a d i a t i o n ' s  p a r t i c i  p a r i n g  a m i c u s  .

22  The Board  shou ld  uphofd  the

Beta Court Repofting
www. betareporting.com(202) 464-2400 (800) s22-2382



1

2

3

4

5

5

1

B

9

1 0

1 1

I 2

1 3

L 4

1 5

1 5

I 7

1 8

1 9

2 0

2 I

2 2

R e g i o n  8  a c L i o n  i n  t h i s  c a s e  b e c a u s e  i t  i s

. i r . - \ r  r d l 3 . l  / - r  i c c i h l F  i n '  c r n r a . a r i o r  O f

t h e  p S D  p r . o v i s i o n s  o f  t h e  c l e a n  A l r  A c L  t h a t

D A  L : c  r r n q i q r c r f l \ r  f - l - n w o d  ' . \ r  ' t i A  - l  v  l 0

years .  EPA 's  h i s to r i c  v iew  tha t  a  po l l u tan t

c r r h i o r r  t ^  F - ^ r 1 1 r t  i ^ r  r , .  ^ ^ r  f ^ y, u u j  i u , l Y u r a L  d  P w r l

r . ' h  r  .  h  F p A  . i r  t ' ^ n f l ,  , - c c  l - - r v -  ,  p 4 ,  i  . o f l  f  . f  t t i l

c o n t r o l s  o n  e m i s s i o n s  i s  c o n s i s t e n t  w i t h  a n

- r c ' F n l  | - d  r n a a n i * a r  . '  f  h -  f  o r r r  t t r F n I | l a l  i r ] n "  c l n d

t h e  c o n t e x t  o f  t h e  C l e a n  A i r  A c t .

P e t i t i o n e r s  a n d  a m i c i  h a v e  n o t  d e m o n s t T a t e d

L h a L  r h i  s  i  n t e r p T e t a c i  o n  i  s  c l  e a r  l y

e r r o n e o u s ,

J U D G E  S T E I N :  M r .  D o s t e r ,  f e t  m e  g e t

L o  L h e  h e a r t  o f  o n e  o f  m y  q u e s t i o n s .  Y o u

sl  , r r i r -d  \ / . r r r r  rFmArks wi th the obServat ion that

E p A  b e f i e v e s  t h i s  i n t e r p r e t a t i o n  l s  p e r m i s s i b f e .

D o e s  L h a t  m e a n  t h a t  E P A  i s  n o  f o n g e - r  c o n f e n d  i n g

l h a t  i t  f a c k s  t h e  a u t  h o r i t y ,  s i m p l y  t h a t  i t ' s  a

n 6 Y m i  < q i  h l  l :  i  r t  a r n r , - l a t  i O n ?

M R .  D O S T E R :  W e ' v e  n e v e r  c o n t e n d e d

t h a t  w e  l a c k  t h e  a u t h o r i t y .  W e  c l e a r l y  c o u l d
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r^ ' r i  f  F  a  ner fo rmance Standard  and

I  o / r r r l  F i -  F  ^ n  ,  - r . 1 , - 1 6 -  l -  \ : l -  n -  r ' ,  i  q  i n n  ' r f  i  ^ h  W O U I  d

L '  n  r ^ ^  r : - t m  ,

T h F  - a r '  i ^ u l a r  S  a t e r e n t  t h a L

v ^ f a r r i  h d  t . ^  ,, .  J  - -  a n  o u r  r e s p o n s e  t o

- ' o n r t n e n L  w r s  L h a L  w j t h  r e s p e c t  t o  t h i s

p d r  L  i c u - l a r  p o  L J  u L a n L  ,  C O 2 ,  r , t e  d o  n o l

- r , r , a n t 1 , z  h r v a  l - , 5  : l r ' l h n r i t r l r  r o , r t t l  e r F  i t

b e c a u s e  i t  i s  n o t  a  r e g u l a t e d  N S R  p o l f u t a n t .

W e  d o n ' t  h a v e  t h e  a u t h o r i t y  t o  s u b j e c t  i t  t o

a n  e m i s s l o n s  l i m i t  i n  t h e  P S D  p r o g r a m ,  m o t : e

e n o e ' i f i n : l l r r

JUDGE STETN: So \dhat  you t  . re  say i  nq ,

r u n , r  r l n n ' r  l a : \ , a  r h o  l a n r l  : , , 1 h ^ a i r r /  |  / - \  i n f  a r n r . a t

" s u b j e . L  L o  r e g u l a u i o n "  i n  a  w a y  i . e .

B2) .  - -  t -hat  would af fow for  you to in terpret  the

'  o u  c o u l d  c o n s i d e r  ac r  w c l y  L r l a L  y

Y A d r  l  l  r ] . a , 4  n ^ l  I  r r F a n F  ?

M R .  D O S T E R : T  q F t .  v / - . ) r r r  n , r i  n '  Y n t : f

H o n o r .

A t  t h e  t i m e  o l  o u r  r e s p o n s e  L o

r - ^ ' n m F n f  q  , - - t  j  r r F r t  r r t t r  n r c r r e i  l  i n o  i n F p r n r F I  . l t j O n
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i h A f  r r  q r r h i F - 1  r n  r p . ' r l l a t i O n "  r e f  e r r e d  t O  a

p o l L u L d n L  s u b j e c L  L o  a c L u d l  c o n L r o l s ,  w e

o r . l l r  F q q a . l  I  h o  r r i a u r  I  h , r l  - i r . ' . r n  r  h : l

i - r o r p ' e r a r  i o n  - -  J n d e r  L h a t  i n t e r p r e t a L i o l r ,

w e  d i d  n o r  h a v e  t h o  a u c h o r i t y  L o  d o  s o .

U n d e r  r h e  i n t e r p r e L a L i o n  t h d t

P e t i t i o n e r s  h a v e  e s p o u s e d  i n  t h i s  c a s e ,  w h i c h

w e  d o  n o L  c o n L e n c l  l s  a n  i m p e r m i s s i b l e

i n t _ e r o r e t _ , r l _ i o n .  i t ' s  i . , . r  , = i m n l ' z  n ^ f  i r r c i  L h e

l - e s t  r e a d ' n o  a n d  i  F  I  l ^ o  - F a , ' l  i  n n  f  h d L

w e  h a v e  l o l - l o w e d  f o r  3 0  y e a r s  i n  t h e  p o s L .

c n  i .  r r r  r  n n i - '  i c  r r i  r r l - f  w e  h r v e

t h e  d i s c r e t i o n  t o  i n t e r : p r e t  t h e  p r o v i s i o n  t h e

\ ^ / a \ ,  I  h A  D - '  :  i  i n r p r -  . - r r  F r . ] '  h c r a r r c r -  \ , r , r  / r o n ' t

b e l i e v e  t h a t  t h e r e  i s  a  c l e a r  m e a n i n g  h e r e ,  I

d o n ' t  c o n t e s t  E h a t  m a y  b e  a  p o s s i b - L e

i  n t ' a r - r F l  r t  i  ^ n

I  d o n r t  t h i n k  t h a t  i n t e r p r e t a t r o n

i s  c o n s i s t e n t  w i t h  t h e  c o n t e x t  o f  t h e  A c t .

T f  r s  . F r i  e i  n l r , '  d i  f  f  F r a e n L  f  r o m  o u r  h i s t o r i c

i n t a , n r , ^ r : r  i ^ n  u , h i r . h  i c  n a r m i < < i l - , 1 a  : n d

g r o u n d e d  f i r m l y  i n  t h e  c o n t e x t  o f  t h e  A c t ,
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I  a n d  i  t -  a p p  I  i e s  a  p e r m i s s  i  b  l e  m e a n j  n q .

P e r i L  i o n e r s  h a v e  c i  c e d  s e v e r a l

J  d  i c c  i o n a r y  d e f i  n i  r i  o n s  o f  t h e  m e a n i n g  o I  t - h e

4  r , - - n  , , r a . f r - l : f  i ^ l - ' l

W e ' v e  c i t e d  a n o t h e r  d i c t i o n a r y

6  d e f i n i t i o n .  B o t h  a r e  e q u a l l y  v a l i d

7  d e f l n r l i o n s  o f  t h e  t e r m  " r e g u l a t i o n .  "  A n d

B  o u r  d e f i n i t i o n  i s  t . h a t  " r € g u l a t i o n "  r e f e r s  t o

9  L h e  a c l  o r  p r o c e s s  o f  c o n l r o l l i n g  b y  r u l e  o i

1 0  r e s t r i c t i o n  i s  a  f a i r  i n t e r p r e t a t i o n .

1 1

L 2  c o n t i n u e .

1 3

f r  - -  s o r l y  d b o u l  L h a t -  T ' l l  l u s L

n r r  i n l F r r - r p r A l  i ' n  i g  b d S e d  O n  a n

1 4  a c c e p t e d  m e a n i n g  o f  t h e  t e r m  " r e g u l a t i o n .  "

- l  (  S ( )  . r t r  i - f ' - r n r a t e '  i ^ n  : c  i . ' l -  i m n F r m i s s i b f e

L 6  e i t h e r .  I t  i s  a  f a i r  i n t e r p r e t a t i o n  o f  t h e

I 7  A c t ,  i t  m a k e s  s e n s e  i n  t h e  c o n t e x t  o f  t h e

l 8  C l e a n  A i r  A c t ,  g i v e n  t h a t  t h e r e  a r e  v a r i o u s

1 9  p r o v i s i o n s  i n  t h e  A c t  t h a t  c a l f  f o r  t h e

2 0  a d m i n i s t r a t o r  t o  e x e r c i s e  h i s  j u d g m e n t  a s  t o

2 L  w h e t h e r  i t  i s  a p p r o p r i a t e  t o  r e g u l a t e  a

2 2  p o l l u t a n t  -  t o  e s t a b f i s h  c o n t r o f s  o n  a
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p o l i u L a n t .

A n d  i t  m a k e s  s e n s e  i n  L i r e  s t a t u t o r y

s . 1  ^ r - r F  I  - r  .  n " , ,  / : q  i : ] n  L h a t  . ? d d r - S S F S  r h e

c o n t r o f  o f  e m i s s i o n s  b a s e d  o n  d e L e r m i n a t i o n s

f . J  y e . J r r l : 1 e  1  h . s e  r - m i s s i o n s  e l s e w h e r e  u n d e r

t h e  C l e a n  A i r  A c t  i l ,  m a k e s  s e n s e  L o  g r o u n d

L h a L  d e L e r m i n r L i o n  o n  L h e  j r r d g m e n t  o t  L h e

r d m i a : c l - r r 1 ^ '  /  i  - t n  6 . y n l  F ' s s o . l  , 1 F l  o r n i n r l i O n

b y  C o n g  r F S s  l h d L  L h d r  e m i s s i o n ,  c h a r

p n r l 1 ' 1 , f L r  r q  c r r l - r  i r . ^ r  L o  C o n t r o f .

I f  I  m i g h r  c o n L  i n u e  w i t h  m y

a r g u m e n t ,  I ' d  l i k e  t o  n o t e  t h a t  t h e  B o a l : d  h a s

h e a r d  t h i s  i s s u e  o n c e  b e f o r e  i n  t h e  c h r i s t i a n

C o u n t y  c a s e ,  a n d  s i n c e  t h a t  t i m e ,  w e ' v e  s e e n

a  n u m b e r  o f  a d d i t i o n a f  b r i e f s  s u b m i t t e d  a n d

4 5  m i n u t e s  o f  o r a r  a r g u n e n t  h e r e  r o d a y .

B u t  I  t h i n k  w h a t ' s  r e a l l y  s t r i k l n g

s i n c e  - -  a f t e r  a l l  t h i s  a d v o c a c y ,  i s  t h a t  n o

p a r t y  h a s  d e m o n s t r a t e d  t o  t h . i s  B o a r d  t h a t  a n y

F n r i t  \ /  h , i l h  r  h e  > r r r h a r i l \ /  l ^  m . r k e  a O ?  :

y a ^ ' , l r l  - . - l  N l e D  n ^ l  1 r 1 r . n f  L : c  r ' 1  o : r ' l r z  a v h r . - - ^ nr c 9 u r d L s u  r \ D n :  I J L j - L I u L q r r -  ' _ l  L ^ I r ! \ ' - - r u

t h e  i n t e n t  t o  d o  s o  -  n o t  t h e  C o n g r e s s ,  n o t
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t he  Supreme Cour t  o r  t rhe  l ower  cou rLs ,  no t

the  ad rn ln i s t ra to r  o r  any  pe rm i t t rng

'  ede:ra I  .y /  - L a L <  u r  I

F u r t h e r m o r e ,  n e i t h e r  t h i s  B o a r d ,

t h e  E P A  G e n e r a l  C o u n s e f ,  o r  a n y  o t h e r -  A g e n c y

r , f  f  i r - i  r l  l - . q  , - L e d  t h F S -  a - r i o n s  o f

( - ^ h d v a c a  i h i  - ^ r r r r  c  o r  t h e  a d m i n i s t r a t t o r  t o

h a v e  t h e  e f f e c t  o f  m a k i n g  c a r b o n  d i o x i d e  a

n ^ l l , , l > n l  c r , h  i o n r  1 - ^  r a n , , l : r  i ^ n  i , n . l a r  l h a

Y e t  P e t i t i o n e r s  a p p e a r  b e f o r e  y o u

t o d a y  a d v o c a t l n g  t h a t  w e  h a v e  b e e n  m i s s i n g  a

^ l  . i F  m . - - i - ^  r  l - . - +  - l  I  ^ {  r h o c o  n a n n l a
t ,  / o  L r r  L t : a r r r r r l j  o \  P v u y  |  . -

h r r r o  h e o r  m i c c i n ^  >  n l - i n  m o r n i r d  ^ f  t - h o

C l e a n  A i r  A c r  f o r  a l m o s t  1 8  y e a r s .  B u t

t h e  - -  a l  n o  I  i m e  j n  L h d L  p ( - r i o o  o f  t i m e  h a v e

L h e  P e t i t i o n e r s  o r  a n y  o l - h F r  p a r r y  r a i s c d

r h i e  l e r r : 1  r h e n r . r  l - . \  f h F  A . r e n . v  l - a s e d  c n  t h i s

n r :  i r  m e a n i - . r  . - l  t h -  A C L ,

And the author i t ies and the

" - - ^ . , 1 ^ i ^ ^ ^  ^ -  , . r - . i  ̂ 1 -  - l ^ F \ r ,  l - r ; r  j = e  l h i q  . r r o ' r m , - n LL " s y  u a - q  L r r r -  4 L Y u r r r L

h r o r  r c r  h o  r r  t -  t - h i s  e n t i r : e
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t ime.  And the only  new dewelopment  is  the

M a s s a c h u s e t t s  v .  E P A  S u I \ r e m e  C o u r t  d e c i s i o n ,

a n d  L h e  B o a r d  h a s  a l  r - e a d y  r ( ' L o g j . i  z e d  , h a L  ' n

i t s  C h r i s t i a n  C o u n l y  o p i n , i o - l  l h d r  l L o

i n t e r p r e t a t i o n  r e f l e c t e d  r n  t h a t  o p i n i o n  b y

i r - s t r l f  . i - a q  n - ' r  . - l 1 m n o l  t h 6  r a . r r r  ' r , : . .  / - r  I  C O 2

J U D G E  R E I C H : \ 4 r  n ^ c r , - /  ' ' r  a  
' i  j _ t l e

b i L  p u z z l e d  b y  s o m e t h i n g .  I L ' s  a  I  i t t l e  b i t

b r o a d e r  t h a n  t h e  s p e c i f i c s  o f  t h e  c a s e ,  b u t  i t

mar. r  herr ,o  cnma i  mnl  i  , -a t ions in  terms of  the case -

Maybe you can help k ind of  walk  me Lhrough th is-

L o o k i n g  a t  t h e  a p p f i c a b i l i t y  o f  t h e  p S D

p e r m j t t i n g  p r o g r a m  d s  a  w h o l e  p u l t i n g  a s - i d e

for  the moment  the BACT component  - -  i f  T look

a c  h o w  t h e  s L a L u L e  d p p l i e s  r o  a  m a j o r  e m i t t i n g

f a c i l i t y ,  i f  I  l o o k e d  a t  t h e  d e f i n i t i o n  o f

" m a j o r  e m i t t r n g  f a c i l i t y "  i n  1 6 9 ,  i t  f r a m e s  t h e

: n n l  i  r : l - ,  i  I  i  I  r r  i h  I  a l m c  ^ f  l - ^ h <  n e r  r r p r  r  n FJ y l ,  L { L c !  I  '  L l i  ,  F s  I  }  L u -  v r  c l r r }

p o f l u t a n t .  T t  d o e s n ' t  a t  t h a t  p o i n t  c d l k  a b o u t

a i v  Y , - . - r t r l  e l  F . l  n n r  I  r r i  a n L  .

when I  look at  the imclement inq

Beta Court Reporting
www. betareporting.com(202) 464-2400 (800) s22-2382



5 6

1  r e g u l a t i o n s  i n  5 2 2 r ,  I  n o t e  t h a t  w e  d e f i n e

2  t h e  " m a j o r  s t a t i o r r a r y  s o u r c e ,  "  a n d  t h a t ' s

3  d e f i n e d  i n  t e r m s  o f  " a n y  r e g u l a t e d  N S R

4  p o l l u t a n t ,  "  w h i c h  o n  i t s  f a c e  s e e m s  a

5  n a r r o w e r  t e r m .  A n d  I ' m  w o n d e r i n g  h o w  w e  q o t

6  f r o m  ' r a n y  a i r  p o l f u t a n t "  i n  1 6 9  t o  " r e g u l a t c r l

7  N S R  p o l l u t a n t "  i n  t h e  r e g s ,  a n d  i f  t h a t

I  r e f f e c t e d  t h e  i n t e r p r e t a t i o n  i n  t h e  W e g m a n

q mom^ { - } - \ r1-  .^ r^?ess in tended the broader  term

1 0  " a i r  p o l l u t a n t "  t o  r e a l l y  j u s L  m e a n  t h e

I  I  s u b s e t  o l  r ' . e g u l a t e d  p o l l u L a n r s . "

L 2 l n d  f h a f  n r a r r i  c F  i c . t O W

1 l  q u e s l i o n a b l e ,  a t  b e s t ,  g i v e n  M d s s c r c h u s F L L S ,

14 v ihether  we now have a set  of  regulat ions t rhat

' I  
\  d ^ n r i -  r . :  l  l 1 r  j -  r r ^ l z  u ' h r t  r - ^ h d r a  l - a r . - . ]

T 6 Ard I  ask t .h is  I  want  to  be

7 ' /  c l e a r ,  n o t  b e c a u s e  I  t h i n k  t h i s  i s  a  f o r u m

1 A  f a -  n L : 1 l 6 F d i h , - r  E : p A  r . c . r t r ' l : r i  n n s  h - C a U S e  i L r S

1 9  n o t .  B u t  I  t h i n k  i t  m a y  b e  r e l e v a n t  i n  t e r m s

2 0  o f  u n d e r s t d n d i n g  w h a t  C o n g  r e s s  m a y  o i -  m a y  n o t

2 l  have had in  mind re lat ive to  sources that

22 emi t  carbon d iox ide,  . in  terms at  least  of  the

Beta Court Repofting
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S o  i f  I  d i d n ' t  l o s e  y o u  i n  t h a t .

M R .  D O S T E R :  I ' m  w i t h  y o u .

JUDGE REICH: Okay.

M R .  D O S T E R :  T  k n o w  e x a c l l y  w h d t

4  r , n r r ' r F  t - e t l z i n . r  a b o u t  -

7  J U D C E  R E I C H  r  C a n  y o u  h e l p  m e  t h . r - '

B  M R .  D O S T E R :  T h e  p r a c t i c a l

9  q i ^ n : i i . ' a n . F  . r T  I h a  n r n r r i q i . r n  r r n r r r r o  f ' a l k i n .L | | l I J | v v

1 0  a b o u t  i n  o u r  r u f e s  r e a f f y  i s  t o  d e t e r m i n e  w h i c h

1 1  p o f  - l u L a n l S  w e  c o n s i d e r  i n  d e L e r m i l j n g  w h e t h e r  I

1 2  s o u r c e  1 s  a  m a j o r  s o u r c e ,  i n  d e t e r m i n i n g

1l  whether  you know, a source emi ts  more than

1 4  1 0 0  o r  2 5 0  t o n s  p e r  y e a r  o f  a n  i n d i v i d u a f

1 5  p o l  l u t a n t  -

1 6  E p A  h a s  t r a d i t i o n a l l y ,  a s  r e f l e c t e d

,  h ^ r  - . - , , ' , . a  . - . r r r ^ r  - , t  L r o m  t h e- L 4 r - r 9 u d \ J E  L r r 4 L  y L u  v L  ! j u v u  u

1 8  r u f e s ,  w e  h a v e  t r a d i t l o n a l l y  i n t e r p r e t e d  t h e

1  g  1  F r m  I ' r ' ^ l  l  r r l -  e n l -  "  f  t - o m  S e c t i o n  1 5 9 .

2 0

1  P S D  p r o g r a m  a s  a  w h o l e .

o n e ,  t h a t -  r  t h i n k  t h e  d e f i n l t l o n  o f

) 1  "  " m i i ^ r  
A m i r t  i n n  l r a i l i l - i r  ' r  u r A  ' 1 r A

r r : J  r q u r r r L  ) l  I

i  n f  e l . r - . \T , - j -  F r l  r ha l  I  . . )  r e f  e r  I  O

(20"2) 464-2400
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1  r e g u l a t e d  p o f l u t a n t s ,  a s  r e f l e c t e d  i n  t h a t

?  a l e ' ' n i ' i o r .  f n r  - 1 . e  s i n r l r -  r F a s o n  f  h d L

3  w o  -  -  w e  h a v e n '  r :  b e e n  d e t e  r m  i  n  i n g

4  a p p l i . c a b i l i t y .  T f  L h a t  w e r e  t h e  c a s e ,  \ r e

5  w o u l d  b e  a l r e a d y  i n  t h e  b o a t  t h a t  t h e

h  n , l r t - - r r r  P o -  i  _ i  n ' r c r c  : v , 3  l r a r / a  w  - - n C e t n e d

7  a b o u t ,  w h i c h  i s  t h a t  a  n u m b e r  o f  a d d i t i o n a l

B  s m a l f  s o u r c e s  w o u l d  b e  s u b j e c t  t o  t h e  P S D

9 pr :ogram based on any number of  emiss ions,

1 0  p a r t i c u l a r l y  C O 2  e m i s s i o n s  h e r e ,  w h l c h  i t

1 1  d o e s n ' t  t a k e  a  v e r y  b i g  f a c i l i t y  o r  a  v e r y

12 b ig combust ion source in  order  to  have more

1 3  t h a n  1 0 0  a r  2 5 0  L o n s  o f  e m i s s i o n s -

1 4  J U D G E  R E I C H :  T h a t ' s  p r e c i s e l y  w h a t

1 5  l e d  t o  m y  q u e s t i o n .  Y e a h -

1 6  M R .  D O S T E R :  S o  i f  w e  h a d  i n t e r p r e t e d

I- l  i t  that  way,  we would a l ready be in  the

1 8  s i t u a t i o n  L h a t  p e o p l e  a r e  c o n c e r n e d  a b o u l ,  h e r e .

19 JUDGE WOLGAST: But  the other  par t  o f

2 0  J u d g e  R e i c h ' s  q u e s t i o n  i s  -  b u t  i f  t h a t

) 1  i r T t c r n r a l i l  i ^ n  n f  t - r r i  n n  l - h : r  l . \  a  r . a , - r r r ' l  . a i - a dv !  L  j  r r r Y

2 2  p o l l u t a n t  i s  b a s e d  o n  L h e  w e g m a n  m e m o ,  L h e n  h o w

(202) 464-2400
9
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i c  r  l - : .  .  t  r ^ n t  t , ,  - - , n S L t d i n e d ?

M R .  D O S T E R :  I  d o n ' t  a g r e e  t h a t  - -  I

d o n ' t  t h i n k  1 t ' s  b a s e d  o n  t h e  W e g m a n  m e n o .  I

t h i n k  i t ' s  s i m i l a r .  I  a g r e e  t h a t  - -

JUDGE REICH: Is  l t  based on the same

i ^ n  : c  f h a  h l - , r n a n  m e m o t

M R .  D O S T E R :  I t ' s  a  s i m . i l a r  r a t i o n a l e .

JUDGE REICH: Okay.

M R .  D O S T E R :  I  d o n ' t  k n o h l  t h a t  i t ' s

i d e n t i c a l  i n  t h e  s e n s e  t h a t  - -  y o u  k n o w ,  t h e

W e g m a n  m e m o  a s  I  r e a d  i t  d e a l s  w i l h  - -  l t  d e a f s

c l a : r ' l r z  L ' i l - h  T i t  l a  c .  r h d  l - h a  d r r F q l -  i ^ n  ? - \  I

' f  i t I F  t r  : n n l  i  r - : h i  1 i l - r 7 .  B u t .  i t  w a s  t h e  S a m e  k i n d

o f  q u e s t i o n .  I f  w e  r e a d  t h i s  a  c e r : t a i n  w a y ,

w F t r F  , ' r , ' - \ i  r ' . r  f  / -  c r r l _ , i a n l -  e  n r r m l . e r  r i f  n i . l  l r r l  d n L S  t O

T i t l e  5  o r  s o u r c e s  t o  T i t f e  5  - -  t h a t  a r e n ' t

F \ / F ' - l  <  l " l ^ ^ l  l -  - n n l  i n : h ' -  r o ^ r r i  r c m a n f  s  r r n d e . f

l A t _ L e  5 .  l n a t

JUDGE REICH: And you have conceded

that  to  the extent  that  the Wegman memo deaf t

w i t h  t h e  i  s s u e  o f  h o w  t o  i n t e r p r e l  w h a t  d n  a i r

r \ / - r I l P l  a n l  i s  i - h : l - r c  r ^  I n n n a r  r e a l l r ,  - . r . d  l a w .
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MR. DOSTER: I  have conceded ib  a l -

. ) r . .  l  a r . r r r m e n l  r  f  h i n k  I ' v e  b e e n  a  f  i t t l e  m o r e

c a u t i o u s  i n  m y  b r i e f s ,  b u t  I  t h i n k  i n  f a c t  t h e

l a s t  t i m e  T  a p p e a r e d  b e f o r e  y o u ,  T  d i d  c o n c e d e

t h a t .

B U L  - -  y o u  k n o w ,  I ' m  n o L  s u r e

t h a t  I  d o n ' t  c o n c e d e  t h a t  n e c e s s a r i l y ,  w e

d o n ' t  h a v e  t h e  d i s c r e t i o n  t o  c o n s l d e r  a n

: . l . t i i i n n > l  n > r r a u r i n n  > n n r a > a h  i h  
- I - i r ' 1  

.  L .

-  i \ / 6 n  I  h o  n i r l - i  - , 1 1 : ,  a n n c o a r r o n n o c  n f

J U D G E  R E I C H :  W e 1 1 ,  b u t

Iv lR .  DOSTER: The r -u I  i  ng .

JUDGE REICH: But  what  about  in  the

. - . rnr  Fr- { r  . \ f  p .qf )  r^rh i  r -h  is  the case before uS?

M R -  D O S T E R :  I n  P S D ,  f o r  t h e  r e a s o n s  I

f a i d  o u t ,  I  t h i n k  t h e r e  l s  - -  y o u  k n o w ,  e v e n  i f

o n e  t a k e s  t h e  v i e w  t h a t  t h e r e ' s  a  l i t e r a l

m e a n i n g  h e r e  t h a t  w e  c a n r t  d e p a r t  f r o m ,  u n d e r

L h e  p r i n c i p l e s  o f  ( i n a u d i b l e )  o f  t h e  d e  m i n i m i s

or  adminis t rat ive convenience and Lhose k inds of

t h i n g s ,  w e  c e r t a l n l y  w o u f d  h a v e  t h e  a b i f i t y  t o

m a k p  _  h o  r " ) r _ n c l r A ? n  m A n F ' - r a , . r l _ 1 1 F  a n , ' l  |  . r  | . r ^ r r s  O n  L h e
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*  . - - r  - -  r  t s 1 -  -  t s  : r a  1  a d l l l  i t  F d  t  h Fl c d r  | , r u  -  '  - Y u r u L L u ,  L r r !

n r r i l | | l F - ' l ' c  r h ,  r - q l l 1 /  . l o  , . " n i n ^  w h - l  h t r i  a

c n t r . - , r  r q , .  h : .  L -  ! . F  I h . l  - , - . 1 I ' r  c r  h i a , - t  t O

, h r -  - r  - r . J r n F  r . r |  r n  h a c  H l , . r . r \ / c  l - ' r - 6 n  r - a r a r ]  F S S '

l n t e n t .

J U D G E  R E T C H :  W o u l d  y o u  h a v e  L h a r  s d m e

i n h p ,  e n l  ^ r r l  h , ' , y  i  f  \ /  l -  ̂  i m n l  p m p n l  . r  R A a T

rrr.-r ) i , rrrrenl f r'r r r-;r rhrln dioxide if we conclude

I  h d L  t h e r e  w a s  o n e ?  A n d  w o u l d  L h a L  h e J p  a d d r e s s

t h e  i s s u e s  s o m e  o f  t h e  a m i c i  r a i s e  i n  t e r m s  o f

t  h o  i r n l j - f , 1 - i - F c  - -  E i r , l i  n ( ' ]  r h a l  . a  r h o n  c l i O x i d e

w a q  q l h i c ^  ' r l  - e - r ' ) l a L i o n ?

M R .  D O S T E R :  T  t h l n k  C o n g r e s s  h a s

n l e : r l ! /  t  r a r r F r l  r h ^ < a  l -  r r ^  r h i n a c  / l i l f l - r , . n l  l \ /  2 q

i n l  a d  ^ , , 1  F h o \ , ' \ / 6  r r c a r t  t -  h p  u r n r d

' t n ^ " r r f  : n r  r '  ; n  . _ \ . , -  d - t  i r i l i . , n  : n / ]  r 1 ^ o r r ' r r e  u g q d

I  h o  w ^ r . l  ' r r / - l l  - . r 1 - F n r  q r r h i  c r - -  |  r )  r e o l t ' a f  i  o n  i n

a n o t h e r  d e t i n j l i o n .  S o  L h e y  i n l e n d e d  s o m e t h i n g

d i  f  f o r a n t  l - \ \  r  f  L r f  I  r i_ * .  rguage -

JUDGE RETCH: And you don'L th ink we

have the same k ind of  d iscret ion in  impfement ing

1 6 5  t h a t  w e  w o u L d  h a v e  i n  j  m p l  e m e n r i n g
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M R .  D O S T E R :  f t ' s  a  d i s c r e t i o n  L o

)  \  n t F r  n r a t  q r r h i a . l -  t r r  i n n  n , 1 t  - ^ - - ^ - r , i 1 r rp r L L  r u v l - \  L  ' . -  ' L y u ' r  r L t r \ - - - o r r  r y

3  k e y e d  o n  w h a t  i s  t h e  m e a n i n g  o f  t h e  t e t : m  " a i r

4  p o l l u t a n t ,  "  b u t  i n  t e r m s  o f  - -

J U D G E  R E I C H :  N o ,  e x a c  t  f y  .

M R .  D O S T E R :  W h a r  i s

J U D G E  R E I C H :  B u t  I  m e a n ,  i s  t h e r e  a n

A  a n a  l r l n . \ r ' . :  , 1 i  . : r - r n 1 i 6 n  l 9

MR. DOSTER; To nar : row or  to  broaden?

JUDGE RETCH: To narrow r t  to  make the

9

. 1 0

1 l  n r n . r r  a m  . . l n i n i - t  r a t i - r e l  u r ^ r  l ' - b l e .

1 2  M R .  D O S T E R :  C e r t o . i  n  l y .  T  c e r t a i n l y

1 3  a g r e e  -  I  m e a n ,  t h a t  i s  t h e  f u n d a m e n t a ]  p r e m i s e

1 4  o l  o u r  a r g u m e n t .  A n d  w e  h a v e  h i s t o r i c d l l y  d o n e

1 5  t - h a t .  I  d o n ' t  t h i n k  y o u  k n o w ,  l t  w a s  t o  l o o k

1 6  a f  f  h c  r - 1 . 1  l  r r f  . n t s  t h a t  t h e  a d m i n i s t r a t o r  h a d

I 7  d e t e r m i n e d  w e r e  -  e i t h e r  h a d  f o u n d  a n

I  a  o n - l r n . r i -  r ' r o n '  {  n r  . l r  f  h r 1 -  .  h a  e n n o r e S S  h a d

' l q  q n a - i f i c e l l . r  a n d  n l o : r ' r r  . : l a < j . r . F f  F . l .  a I e

we nep.lc, ' l  t  . \  ra.rr.  l  ' r  Le . AndP U f f u L 4 r r L -  L v  l l Y u r u

2 1  t h o s e  w e r e  t h e  t h i n g s  c h d L  w e  w e r e r f o c u s i n g  o n .

2 2  S o  y e s ,  o u r  d i s c r e t i o n  i s  t o  f o c u s
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. n  I  h F  n . r l l n r n n l s  f h a t  L h e r F ' s  b e e n  a n

o f f i c i a l  d e t e r m i n a t i o n  t h a t  t h e y  n e e d  t o  b e

r e g u l a t e d .  A n d  l n  t h i s  c a s e ,  w e  d o n ' t  h a v e

- 1 a r -  r . ' -  q 1 1 . -  r  ^ ^ - r ^ } 1 6 r : t  h y ^ f  i c i ^ n  n ^ r' y " - r  s  I

e v e n  - i n c o r p o r a l e d  i  n t o  t h e  C - L c a n  A :  r  A c L  ,

w h i c h  h a s  b e e n  y o u  k n c , w ,  e q u d t e d  l o  a n

- l F n h c n  : n  I h e  n -  c e l 6 l e  i n  r - h -  w o r d s  o f

w n  r  t ' T r a n  v .  U P A  o e c  I  s  .  o n  .

J U D G E  R E I C H :  T f  s o m e L h i n g  i s  I n a d e

s r h i e r ' l  l r r  t  h e  F n f  . \ r r - F r r F n '  n r o v i s i o r s  c l  L h e

C l e a n  A i r  A c t ,  w h y  i s n ' t  t h a t  s u f f i c i e n t  t o  m a k e

i  I  c r , l - \ i  6 ^ i -  r ^  r 6 n r r r  . r _ i o n  u n d e r  t h e  A c t  e v e n  i f

I  h r -  r  c n , r i  r , . m o n r  q n r i  n a c  f  r . - m  ; ]  d  i  I  l . - r i . n l

s ta tu te?  I sn ' t  en fo rceab i l i t y  rea l l y  a  key

. 1 f  h a  i n / - r  a i , h i a . ' l  t n  r , - r r r r ' l : r i  n n r

M R .  D O S T E R :  I n  t h € o r y ,  I  g u e s s  T

c a n r t  d i s p u t e  t h a t .  B u t  f h e  w o r d s  t h a t  C o n g r e s s

r r c c , ' l  w o r e  r r c r r l _ ' i F / - f  F . \  ' t  F a f l t l  a f  i c ) n "  | l n d e r  f  h e

C I e a n  A i r  A c L ,  o r  u n d e r  L h i s  c h a p L e r ,  a s

n r n ' n r r l n r f p d  i n  r h e  - . ) 6 1 9 g .

J U D G E  R E T C H :  B u t  c a n r t  r e g u f a l l o n

inc lude enforcement  ?

Beta Court Reporting
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M F .  D O S 1 E R :  C e r  L a i n l y  r e g u l a r i o n

2  i n c l u d e s  e n f o r c e m e n t  - -

3  J U D G E  R E T c t { :  S o  c o u f d  y o u  r e a d  i t ,

4  t h e n ,  a s  o n e  o f  t h e  w a y s  o f  r e a d i n g  i L  a s

5  s u b j e c t  t o  e n f o r c e m e n t  u n d e r  L h e  c l e a n  A . i r  A c t ,

5  w h i c h  t h i s  s e e m s  t o  b e ?

M R -  D O S T E R :  E n f o r c e m e n t r  - -  I ' m  n o t

B  s u r e  I  f o l l o w .  I  m e a n ,  T  t h i n k  o f  e n f o r c e m e n t

9  i n  L h e  c o n t e x t  o f  e n f o r c i n g  a  c l e a r l y  a p p l  i c a o l e

1 0  r e q u i r e m e n t ,  a  r e s t r i c t i o n ,  a n  e r n l s s i o n s  l i m i t

1 1  t h a t  s o m e l l o d y  h a s  f a i f e d  t o  m e e t .  T h a t ' s  w h a t  I

L 2  t h i n k  o f  e n f o r c e m e n t  t o  m e a n -  Y o u ' r e  t a l k l n g

1 3  a b o u t  l e g a l  e n f o r c e a b i f i t y ,  e n f o r c e a b f e  a s  a

1 4  m a t t e r  o f  l a w ?

1 5  J U D G E  R E T C H :  Y e a h ,  I ' m  s a y i n g  i f

7 6  r e g u l a t i o n  i n c l u d e s  e n f o r c e m e n t ,  t h e n  c a n  I  r e a d

1 ' l  f h a f  I c | h - i e . l  l n  r a r r '  l e l  : - n  r ' . d F r  F h e  A C L "  L O

18  inc lude  someLh ing  tha t  i s  sub jec t  t o  en fo rcemen t

a9  under  the  Ac t?  Wh ich  th i s  appears  to  be ,

20  because  i t  r e f i es  on  the  A i r  Ac t  f o r  i t s

2L enforcement mechani sm .

2 2 IqR nnSTtrF . T I v/.rr Ld ke Lhe
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J i . .  ^  : ^ -  ,  l h n  , o r r r  L a o  t t  i . n "  t h a lu , ! r , u L , q r y  L u q o r r r r r y  _ Y u .  ' - '

w e r v e  d i s c u s s e d  i n  t h i s  c a s e ,  T  d o n ' t  t h i n k  y o u

can read that  to  be enforcement  -  You can read

I ' r - e c j  l  a F  i  o n ' r  f  o  m e a n  e n f  o r c e m e n t  -  Y o u  c a n  r e a d

r e g u f a t i o n  t o  m e a n ,  a s  t h e  P e t i t i o n e r s  h a v e ,  t o

,  , r r l a  n - ^ , n r r t - - r t , a d  . r n , l  n . r h l r r h , - d  i n  t h e

. ^ A -  ^ f  E ' ^ ^ ^ - 1 r  D ^ ^ , ! r a t i o n s .  A n d  i f  t h a t ' s  w h a t

h r u  e n , n r n p m p n r  r r n d o r  f  h F  A . r -  r z n r r  k n , , u r

i t  c o u l d  b e  t h e  c a s e .  B u t  t h i s  p a r t i c u l a r

i - ^  ^ - - . , r - r - . .  > q  1 , , p  q n a . i f  i e d  i , r  h a s e d  o nL | | v L I j L U ! f I l Y P ! U v { - r U l L a D w c J l J q ! f !

Sec t ion  821 ,  a  p rov i s ion  tha t  i s  no t  under .  t he

Act  -

J U D G E  R E I C H :  D o  y o u  a g r e e  w j L h

n . < a r a r ' c  r 7 ^ r , m a n l  r  h ^ l  i {  a r l  t s F d l l : 1 a c

a n - " ' j -  h  i  r r . r  ' i f  r c ( - n r l  A r e s  f a c i l i t i e s  r a t h e r  t h a n

n ^ l ' l  r r t  A n l  q ?

M R .  D O S T E R :  Y e s .  I r m  n o t  s u r e  I

. - n m n l  F l -  F l . \ /  . i . r r F o  \ ^ , i l -  h  i I  L r r l -  I  l - h i n k  i h F

^ ^ - d y - r  l  - n ^ T  ^ €  r *  r  t h i n k  i s  c o r r e c t .  o u r

i n t  a r n r a l - : j - i ^ n  ^ {  ' r  r o ^ , , l r l  i ^ n ' r  A a  l . r  - . \ n 1 - r . . \ l  h \ , '! L Y u r q L r v r r  e u  u v  v v r r e r  v r  v /

r u l e  o r  r : e s t r i c t i o n  - -  o r  t o ,  l f  y o u  r e a d  t h e

r J  i  c l  i  o n a  r v  - -  l -  h c  W e l l e r o - ' c  r i  i  r - '  i  n r a  r r r  f  O
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6 6

1  d i r e c l  o r  t o  r h e y ' r e  d i r e c L e d  t h e  l a c j l i t y

2  i s  d i r e c t e d  t o  c o m p i l e  a n d  r e p o r t  l t s  e m i s s l o n s .

3  S o  - -  b u t  t h e  e r n i s s i o n s  t h e m s e l v e s  a r e  n o t

4  r : e g u l a t e d -  T h e y ' r e  n o t  c o n t r o l f e d -  T h e

5  e m i s s i o n s  -  i t ' s  s i m p l y  a n

r : ,  i n l o r m a c  i o n  g a c h e r i n g  r e g u i r e m e n L .  S o  / - s ,

7  t h e r e ' s  n o  - -  t h e  f a c i l i t y  i s  r e q u i r e d  t o  r e p o r : t

B  a n d  s u b j e c t  t o ,  i r r  s o m e  s e n s e ,  a  c o n t r o l ,  a

9  r e q u i r e m e n t  t o  r e p o r t ,  b u t  n o t  t o  a c t u a l l y  l i m l t

l 0  i t s  e m l s s i o n s .

t 1 .J  UDGE f , r /OLGAST: Do you agree L ha t  i  f

L 2  t h e  f a c l l i t y  r e f u s e s  t o  r e p o r t  t h a t  t h a t  r e f u s a f

1 3  i s  e n f o r c e a b l e ,  t h a t  E P A  c a n  t h e n  t a k e  a c t i o n ?

I 4 M R .  D O S T E R :  C e r L a i n l y ,  i L ' s  -  T

1 5  m e a n ,  i t ' s  e n f o r c e a b l e  u n d e r  t h e  r e g u l a t i o n s .

L 6  T h e  q u e s t i o n  i s  r e a l l y  w h e t h e r  t h a t ' s

L 7  e n f o r c e a b l e  a s  t h e  i m p l e m e n t a t i o n  o f  t h e  C l e a n

1 8  A i r  A c t .

1 9 JUDGE WOLGAST: I 'm st ruggl ]ng

2 0  w i t h  - -  I  m e a n ,  l o o k i n g  a t  h o w  t h e s e  e n f o r c e m e n t

) 1  n r n r r  i  , :  i n n <  r  i  t -  F n d e f  h a r  i n  I  F  r m r -  o f  S e c t i o n  4 1 2

2 2  a n d  S e c t i o n  4 1 4 ,  w h i c h  h a s  b e e n  a r g u e d  i s  - -  a n d
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6 1

' I  . r r  i  c  i - l - \ 6  - a - l a : F i  c n  l - , , /  L , h r C h  i t  W O U  l d

2 become enf  or :ceabf  e r . rnder  the Act  ?

M R .  D O S T E R :  ' I ' h e r e ' s  - -  i f  I  c o u l d

;  ,  i  , ,  , : n . 1 r r F i - r o  t h e r e ' S  dL u o , , y  Y c L  ' r r r  J p (  , ,  ' !  . c r . J \ r r , J L

5  r e f e r e n c e  - -  a s  I  u n d e r s t a n d  i t ,  t h e r e ' s  a

6  r e f e r e n c e  r o  a  p i - o v i s  o n  w h i c h  i s  n o L  a c t u d l l y

?  f  l - .  - F  
" - - ^ - , i  

^  l  ^ -
} J ! u v f - t u i r .

T h e  d r a l L e r s  o l  L h e  C o d e  h a v e

o  i 1 1 - F - n r F f  o . l  l 1 - r r l  I n  h - ' r p  h F 6 - r  f - . \ r . r r e S S ,

1 0  i n t e n t ,  b u t  t h e r e  w a s  a  m i s t a k e  i n  t h e

1 1  c i t a t i o n .  B u t  a s  I  r e c a l l  t h e  l a n g u a g e ,  T

1 2  b e l i e v e  i t  s a y s  t h a t  i t  s h a f l  b e  e n f o r c e a b l e

13 not  under  that  prov is lon,  but  in  the same

f 4  m a n n e r  a s  s o m e t h i n g  u n d e r  t h a t  p r o v i s i o n .  I

I  \  n a F d  r ^  o r a h  I  l - a  . : n ^ / . i  I  i -  l : n . n r , r . ' a  i f

76 JUDGE WOLGAST: So I  guess that  - -  I

, , n r ] , - r a t a r d  \ , . r r r  r  - - i  n t -  |  h a 1 -  l F d d S  m e  t O

1 8  a s k ,  s o  h o w  i s  i t  e n f o r c e a b f e ?  H o w  d o  y o u

1  q  i  n \ r . l k e  r h , -  i r r r i s f l i g t i o n  o f  t h e  c o u r L ?

20 MR. DoSTER: Under the Publ ic  Lav,r

2 I  I 0 a I - 5 4 9 ,  w h i c h  i s  t h e  l a w  u n d e r  w h i c h  t h e

?.) .  recrr r i remen1- w-s created-  And so Lhat  is  the
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L  l e g a l  b a s l s  f o r  i t  -  T t  w a s  t h e  l e g a l  r e a s o n

2  L h a L  L h a L  i s  o u r  o r q a n i c  a u l h o r - i r y  r o  p r o n u l g a L e

3  t h e  r e g u l a t . i o n s  t h a t  r e q u i r e d  1 t -

JUDGE WOLGAST: Have you ever done

5  L h a l - ?  H a v e  y o u  e v e r  e n f o r c e d  t h i s  p r o v i s i o n ?

MR. DoSTER: I  am not  avr 'are of  that .

' l  I  don '  t  knov,r  one way or  the other .  I  don '  t  have

I  t h o s e  d e t a i l s .

JUDGE WOLGAST: So you' re sayrng you

1 0  w o u l - d n ' t  u s e  S e c t i o n  1 1 3  o f  t h e  A c t  t O  i n v o k e  a

' 1  1  c o u r L ' s  j u r j s d i c t i o n  t o  r e q u i r e  m o n i t o r  i n g ?

7 2 M R .  D O S T E R :  T h a t  - -  i t ' s  a  g o o d

1 3  q u e s t l o n -  I  d o n ' t  k n o w -  W e  h a v e n ' t  d i r e c L l y

1 4  f a c e d  r t ,  I  t h i n k ,  u n d e r  t h e  i n t e r p r e t a t i o n  t h a t

1 5  T r m  a d v o c a t i n g  t o d a y .  I  t h i n k  w e  w o u l d  b e

1 5  h e s i t a n t  t o  d o  s o -

r'/ . IUDGE REICH: In  terms of  the

1 R  i m n l i n : r ' i n n c  n f  u r h r r  , : c k i n n  r r q  | , " \  . l p r -  i ^ a

1 9  7 5 . 5  i n d i c a t e s ,  a s  y o u  w e l f  k n o w ,  t h a t  a

2 0  v i o l a t i o n  o f  t h e  r e g u l a t i o n s  i n  P a r t  7 5 ,  w h i c h

27 inc ludes carbon d lox ide,  is  a v io fat ion of  the

2 2  A c t .  A n d  I  k n o w  i n  y o u r  b r i e f s  y o u ' v e
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www.betarepofting.com(202) 464-2400 (Boo) s22-2382



1

2

3

4

5

6

7

B

9

1 0

1 1

I 2

l 3

L 4

1 5

I 6

1 1

1 B

1 9

2 0

2 I

2 2

acknowl .edged that  in  some of  the documents to

d a t e ,  y o u ' v e  l e , = n  a  l i L L l e  i m p r e c i s =  i n  u s i n g

t h a t  r e f e r e n c e  L o  t h e  A c t  a s  i L  r e l a t e s  t o  8 2 1 .

W o u l d  y o u  s a y  L h a t  t h a t  i s  n o  l o n g e r  a n  a c c u r a t e

s t a t e m e n t  a s  i t  r e l a t e s  t o  c a r b o n  d i o x i d e

m . \ n i  t -  r - j - i . . - r  - h = f  i  ' ' , O n  O [.  . t t  t  . . t t . ,  r r ! ,  L U l y c r

t h e  A c t  u n d e r :  7 5 . 5 ?

MR. DOSTER: I  would note f  i r :s t  and

T ' l l  a d d r e s s  y o u r  q u e s L i o n ,  b u t  T  t h i n k  t h i s  i s

r e f e v a n t  t o  i t  - -  t h e  A c t  a s  u s e d  i n  7 5 . 5  i s

h : c i a r  I  l r r  i n n n r n n r : 1 - i h d  l - l a -  n h r : c F  l h : l  i -  " - ^ . ll  -  r r L J r  P U -  o L  |  ' . !  - r r !  P r - ! u r L

i n  7 5 . 1 ( a ) ,  w h i c h  i s  w h e r e  w e  s a y  " s e c t i o n s  4 1 2

and 821 of  the Clean Ai r  Act  as amended by

P u b 1 i c  L a w  1 0 1  5 4 9  ( t h e  A c t l  .  "

S o  t o  t h e  e x t e n t  - -  w h a t  I ' m  s a y i n g

i s  t h a t  w e  w e r e  w r o n g  i n  7 5 . 1 ( a )  i n  s a y i n g

8 2 1  o f  t h e  c l e a n  A i r  A c t .  W e  s h o u l d  h a v e

b e e n  m o r e  p r e c i s e ,  b e c a u s e  i E  i s n ' t  p a r t  o f

t h e  C l e a n  A i r  A c t  - -  a n d  s a i d  8 2 1  o f  P u b l i c

L a w  1 0 1 -  5 4  9  .

B u L  l ' m  n o L  s a y i n g  L h a L  L h a t

c i  t a t i  o n  i  n  7 5  -  5  i s  w r o n g ,  b e c a u s e  i L  ' s
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r e f e r r i n g  b a c k  t o  8 2 1 .  A n d  s o  1 t  i s  a

v i o l a t i o n  o f ,  8 2 I  .

JUDGE REICH: To the extent  that  you

c i t e d  r  t h i n k  b o L h  4 L 2  a f  t h e  c l e a n  A i r  A c t  a n d

8 2 1  a s  a u t h o r . i L y  f o r  t h e  P a r t  7 5  p r o v i s i o n s ,  w a s

l - h e  a u t h o r l t y  f o r  t h e  c a r b o n  d i o x i d e  p r o v i s i o n

s o f e l y  8 2 1 ?

MR.  DOSTER:  Tha t  i s  ou r  pos l t i on ,

yes .

r f  r  cou fd  move  on ,  I ' d  l i ke  t o

r o e n n r d  r . \  ^ n F  n . \ i n i  t h a t  P e t i t i o n e r s  m a d e

w i t h  r e s p c c t  t o  t h e  A l a b a m a  P o w e r  d e c i s i o n ,

b e c a u s e  I  t h l n k  i t ' s  s o  i l l u s t r a t i v e  o f  t h e

l i b e r t i e s  t h a t  t h e  P e t i t i o n e r s  a r e  t a k i n g

w i L h  L h c  a u l h o r i t j e s  r h a t  t h e y ' r e  c i L i n g  i n

t h i s  c a s e ,  a n d  L h a t  L h e  B o a r d  s h o u l d  b e

. - ^ n n i  ? f , r F  ^ €  i f

T h e y  c i t e  t o  f o o t n o t e  1 3 1  o f  J u d g e

T , e a v e n f h a I  I ' s  o n i n i o n  i n  A l a b a m a  P o w e r  f o r

t h e  n o t i o n  t h a t  i t ' s  s t i ] l  p o s s i b f e  f o r  a

n / 1 1  I  r r f  e n l  r . r h i  r - h  -  -  q ^  |  - a n  n F t  f  h F  , - . { A C L

' I  , r n , r r , r o a  " , 4 n p q  n . - r f  o r e s e n t  S u b S L a n t i  a l
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1 I

1  p u b l i c  h e a l t h  o r  w e l f a r e  c o n c e r n s  t o  b e

2  r e g u f a t e d  u n d e r  L h e  A c t .  "

T h  c  i  -  , ' r F " r - r .  t  r i F  l  1 '  o u l  o f  C O n L  e X L

4  a n d  c o m p l e t e l y  l n c o n s i s t e n t  w l t h  t h e

5  f o o t n o t e .  T h e  f o o t n o t e  i s  n o t  e v e n  i n  t h e

6  p a r t  o f  t h e  o p l n i o n  t h a t  r e - L a t e s  t o  " s u b j e c t

' 7  L a  r e g u l a t i o n "  a n d  t h e  B A C T  r e q u i r e m e n t .

8  I t ' s  w i t h  r e s p e c t  t o  a  f u g i t i v e  m i s s i o n s  ( ? )

q  n F r r  r f  - h e  . , n i n i O n -

1 0 l { h a  t  i t  s a y s  i s  L h a L  C o n g r e s s  - -  o r

1 1  t h a t  E P A  m i g h t  h a v e  t h e  d i s c r e t i o n  t o  e x c l u d e

1 ?  n : r - i l - ' ' r a  a c  \ '  -  , : i z o  n r  r ' - " n n n l i  r ' o n

1 3  d e t e r m i n e d  t r o  n o t  t o  p r : e s e n t  s u b s t a n t i a l

L 4  p u b l i c  h e a l t h  o r  w e l f a r e  c o n c e r n s  f r o m  t h e

1 5  N A C S  ( ? )  f o r  p a r t i c u l a t e s .

1 6 q ^  i  i  / t ^ a e h  ' l -  q F \ '  $ , h a  r  I  h F r / r  r e

L 7  s a y i n g  i t  s a y s ,  t h a t  i t  s t a n d s  f o r  t h e

' l  
Q  n r n n n c i  l -  i  ^ d  r  h - -  - ' - i  -  : n n l  i  a q  r . - )r  < , L i . ' ' y b r 5  u } J r , r - L !  L r

l q  .  n ^ l l , , . a n -  i ' h : f  r l r - F q  n . , f  n r F c F n r  S U b S L a n L i a l

2 0  p u b f i c  h e a l t h  o r  w e f f a r e  c o n c e r n s .  F u r t h e r

2 7  d o w n  i n  t h a t  f o o t n o t e ,  i f  y o u  r e a d  i t ,  i t

1 r ' l  1 /  l -  l ' \ . i  r -  i  f  F . D A  r , r e - o  t O- q y >  L l u a L c  /  L , , o L
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p r o m u f g a t e  a  1 1 1  N S P S  f o r  t h o s e  e x c l u d e d

p o r  I  u t o n L  s ,  L h e y  v / o u I d  b e c o n e  i - ( r b l  e c t  t o

l . a g J  d r  : n - l  u r . d - r  l h 6  B A f - T  a n d l v s i s .

S o  t h i s  f o o t n o t e  d o e s  n o t h i n g  t o

c r r . . ^ . |  |  h n  D F r  i l  i ^ n o r  : n . l  i r

. ^ , . ^ l F l  I  i r m c  n l  i n n  h , . r e  r , ' r . r - - -v J ' '  r J - L  . ' r  u u -  P U r +  -  !  u u s l  .

I r u r t h e r m o r e ,  t h e y  c i t e  t h e

l e g i s l a t i v e  h i s t o r y  i n  t h e  y o u  k n o w ,  a n d

a r c l r r F  t - h a t -  i h , - r F  u i : <  a n  i n L e n t  t o  C o n t r o l  C O 2

o m i s s i o n s  f r o m  t h e  l e g r s l a t i v e  h i s t o r y .  B u t .

: r r r : n  - h , - \ ,  , r . ^ r  F  c a r o - 1 -  i r / -  n / . \ , i  a i . r n c  a n d

y o u  d o n ' t  - -  r e a d  t h e  w h o l e  t h i n g  - -  i f  y o u

r 6 r r l  I  h o  r r h n l o  r h i n a  i n  a n n i  a w r  i l  r <  \ / a t, - - - - 'v

c f e a r  t h a L  L h e  o n f y  p u r p o s e  o f  t h e  d r a f t e r s

of  that  amendment  was f  or :

;  - t ^ - - - t s  1 ^ -  * - t s 1 - ^ - l  - ,r J t r u r l l l d L  - L U r r  9 d L  l r e l  - L 1 r g .

T h e y  s a y  a L  o n e  p o i n L ,  " w e  c a n

h : r , ' l l r r  F . 1 r . a ^ f  f . \  m r k c  h l e  - i a r - i e i  O n S

a h ^ r r F  - ^ n t - r ^ r I  i n n  F h e s e  e m i s s i o n s  i f  w e  f a i l

r ^  r ^ 1 , ^L L J  L d A r -  I  l l t ]  '  l e (  t ' > s d l  y  S L e p S  L O  p T O V e  O U r

r r n d c r e l -  : n . l i  n . r  / - \ !  l - h 6  r r e , r n i  - r r . l -  : n d  r a 1  c  D f

i n c r e a s e  i n  l - h e s e  e m i s s i o n s .  "
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" f h e y '  r e  l r o r  / - o n r  r o l  J  i n g  i  r  h e  i  e  .

- h e w  - l e a . l ' z  i r r l j r a l - a  1 l ; I t  .  T n e i  r  i  n t  e n L  i S

l o  g . r t h e r  j n l o r m a L i o n  i n  d n L  i ^ : p a l i o n  o f

p o t e n t j a l  c o n t r o f  a t  s o m e  p o i n t  a t  r  f a t e r

d a t e  -

J U D G E  R E I C H :  C o u l d  t h e  B A C T  p r o c e s s

f a c i t i t a t e  g a t h e r i n g  i n f o r r n a L i o n  e v e n  i f  y o u

c o n c l u d e  a L  t h e  e n d  o f  t h a L  p r o c e s s  t h a t  t h e r e

' t e a l l v  i q  r n  r - n n l  r r . \ l  r  h . r f  r s  a n n r  n n r  i a l e  l o t

BACT?

M R .  D O S T E R :  I t  c e r t a l n l y  - -  i t  c o u l d

/ - . n l  '  i h  r i  p  r r r  a - '  h e r i  1 . l  I n l ^ , n . r f  i / - n  |  - a n ' L

- r \ n f  a c t -  l - h i l -  i f  r z , - r .  w a - e  f ^  . . i . r  l h e  a n a l v c i g .
l  

v e  r Y v  t

B u t  t h a t  w o u f d  y o u t r e  I ' m  s o r r y .  T h e

p r e m i s e  o f  y o u r  q u e s t i o n  i s ,  y o u  w o u l d  g o

f  h r o r r . r h  f h F  ^ n A l r r c i c  a n d  t h e n  i L  w o u l d  l e a d  t o

no cont  ro l  ?

J U D G E  R E I C H :  P o t e n t i a l  I y .

M R .  D o S T E R :  I ' m  n o t  s u r e  f  s e e  t h e

n . r  i  n t  ^ f  l - h a  a r a  l r r c  i  .F v  '  
" r  v '  L r r r  u r - u r t r t i  . 1 L  L  l l d r  L r c 9 r t : E :  d L r u

JUDGE REICH: But  T mean,  that  may not

b e  a  p r e o r d a i n e d  r e s u f t .  A f l  I ' m  s a y i n g  i s  t h a t
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i n  a d d i t i o n  t o  t h e  r n o n i t o r  i n g  d a t a  t h a t  8 2 1

c l e a r  l y  ( o n L e m p l . i L e s ,  p o L e n L i a l l y  y a u  w o u l d  g e t

a d d i t i o n a l  u s e f u l  l n f o r m a t i o n  b y  g o i n g  t h r o u g h  a

B A C T  r e v i e w ,  w h i c h  m a y  u l L i m a t e l y  l e a d  y o u  t o

c o n c f u s i o n  t h a t  a t  t h e  m o m e n t ,  t h e r e  i s  n o

c o - r  r n l  I h . t " q  r n n r . r n r r a l r . .  h r -  i r  s t  i l l  . d d s  t o

y o u r  k n o l r l e d g e  a b o u t  C O 2  a n d  n o t e n t i a l  c o n t r o l s

o f  C O 2 ,  a n d  o t h e r w i s e  s o r t  o f  s t r e n g t t r e n s  y o u r

a b i l l t y  t o  u l t i m a t e l y  m a k e  a  d e t e r m l n a t l o n

r e l a t i v e  t o  w h e t h e r  s o m e  f u r t h e r  c o n t r o f  o f  C O 2

i  e  r h h T ^ h r i  r j - a

M R -  D O S T E R :  W e  d o n ' t  h a v e  t o  g o

L h r o u g h  a  B A C T  a n a l y s - L s  L o  d e v e l  o p  L h d L

l n f o r m a t i o n .

r  d o n ' t  q u i t e  f o l l o w  w h y  t h a t  w o u f d

be the hook.  I  mean,  we could do that  on our

o w n -  T n  f a c t ,  I  t h i n k  w e  a l r e a d y  a r e .  l

m F - r n  w e '  r e  r u n r k i  r ' r . r  . r r a r - . r /  d  i  I  i a e n f  l v  . n  a r r

: d r ; : n n o  n ^ l -  i  - A  n l  n r n n n c a r i  t s , r l  a m i k i  n . '

JUDGE RETCH: But  i t  could be a way t -o

force that  to  be done as opposed to refy ing on

i r r q f  A d a n . ' . L ,  r l i  q r - r p l -  i o n  t o  d e c i d e  t o  d o  i t  o r  n o t
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do i t

M R .  D O S T E R :  
-  

s u p p o s e  i f  o n e  L h o J g h t

I  h a -  , e  \ , , h : l -  r - l - . ] . r - 6 c c  l -  - e n d r : d  t  l - , 1  v  , l |  - O U I O

r e a d  i t  a s  b e i n g  f o r c e d  t o  b e  d o n e  L h a t  w a y .

But  the BACT prov is ion the centra l  word in

t - h e  R A C T  n r o w i  s i o n  i s  a n  ' , e m i s s i o n s  l i m i t a t i o n .

5 0  t n e  B A { -  I  p r o v l . s r n n ' s  l n t e n l  r s

L o  e s t a b l i s h  -  -  i  L ' s  a  L e c h n o l  o g y -  f o r c i n g

n r ^ 1 , i c i ^ n  1 - ^  a c l - : l - \ ' l  i  c l - r  :  1 - a - h n ^ l ^ - \ /  h a c F r ]

e m i s s i o n s  f i m i t a t i o n .

S o  t h e  g d L h e r i n g  o l  i n f o r m a t i o n

r e l a t i v e  t o  t h a t  d o e s n ' t  s e e m  t o  m e  t o  b e

c o n s i s [ e n L  w i l h  L h e  p u r p o s e  o f  t h e  B A C T

p r o v i s i o n .  W h i l e  t h i s  c o u f d  b e  a n  a n c i l l a i : y

h a n a f  i  1 -  , , h ^ 6 r  r r a r r v  r  h o n v r z  h a v a  i  I  I  , c r

d o e s n ' t  s e e m  l i k e  t . h a t ' s  w h a t  - -  c o n g r e s s

i n t e n d e d  u s  t o  g o  t h r o u g h  t h e  e x e r c i s e  j u s t

t o  g a r h e r  . i n f  o r m a t i  o n .  t n t e n d e d  u s  L o  q o

f  h r ' r r r r : h  f  h e  e w e r n i  e F  t o  e s t a b l i s h  e m i s s i o n s

f i m i t s  a n d  t o  c o n t r o f  e m i s s i o n s  o n  p o l f u t a n t s

"  - : e r m i  n e d  r h e r e  w a s  dy  l raLr  L rc  L

d a n g e r  f  o r  p u b l - i c  h e a l r h  a n d  w e  I  I  a - r e  f  r o m ,  i n
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; r n  , 1 f  f  i . i  >  l  . r h > - i  j - \ r

JUDGE WOLGAST: Could I  c lar i fy

s o m e L h i n g  y o u  s a i d  a  c o u p - L e  o f  n j n u r a s  a g o ?  A r c

y o J  s d y i n g  L h d t  r n o n i L o r - i n g  a n d  r e p o r t  r  n q

r e q u  i  r e m e n L s  c d n '  L  b e  i  n L e  r p r e r e d  t o  b e

" r e g u l a t i o n "  w i t h i n  t h e  m e a n i n q  o f  S e c t i o n  1 6 5 ?

M R .  D O S T E R :  Y e s ,  t h a t ' s  o u r  c e n t r a l

p o s i L i o n ,  a n d  I  t h i n k  i t  h a s  b e e n  i n  t h i s  c a s e .

Y o l r '  r e  a s k - i  n o  i  t  i t  ^ r .  '  F  l - . F  i a f  6 r ' l - 1 . a f  - . J  L h d t

way?

No ,  we 'Te  no t  say ing  LL i s  i s  a

Chevron One case in favor of  our

i n f  a r n y a r  i l  i . n  I ^ 1 6 ' r p  c A \ / i - . r  r h F j -  i h o r F  i S

q . r m F  : m h i  a r r i  r - r ;  : n r l  l -  h r l -  r h F  n r n u  i  q i  n n  i  c

c . r q , ' - F n l  i h l t r  i ^  r r . \ r a  - h a n  / - n p  i n l e r n r r . f  e f  i o n .

W e r v e  s a i d  t h a t  i n  o u r  b r l e f s ,  t h a t  t h e r e  a r e

d i f f e r e n t  m e a n i n g s  o f  t h e  r e r m  " r e g u l d L  i o n ,  "

p e t i t i o n e r s  h a v e  c i t e d  t o  o n e  -  W e ' v e  c i t r e d

l -  . \  : n ^ f  h .?  v ,h i  ah  u ,o  l - h i  n l z  i  q  a  enmmnn l  r r

aa -cen f  ad  and  r ' l  ae r ' l ' . 2  r r nde rq f  . r . \ . 1  maa . r i  n ( r  and! i ! ! q l i i i t J ,

, l -hat our interpretat ion is therefore clear ly

pe rm lss i b l e .
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I t ' s  no t  c f ea r l y  e r roneous  f o r  us

r a  h : r ; o  r . ^  I  i 6 ^  r n  a c r  , r - , '  i  ^ L - n  l i  - F  i  ^ F l  r , ,o P P .  ' 1  .  u  '  u L  L u r r o !  j

m o r n i  n n  ^ f  F l a -  1 - a r m

.J UDGE 1,,/O LGAST : Abou t you '

i n | ' e * n r e l  a l  i ( - r .  a n  |  - ^ r r e c l  t  h . r t  l h F  n . - a a m b - l e

t o  t h e  2 0 0 2  r u l e  d o e s n ' t  s p e c i f i c a l l y  a d d r e s s

f h e  ' a t . l - - . r ' l  n r o v i s l n r  o r  , . - n l  r i n  h n w  l h e

A - F n - \ r  a a a q  l - h a  c n n n o  a f  l - h ^ l  n r n w i q i n n r

M R .  D O S T E R :  I L  d o e s  n o l  e x p l i  c i  t l Y

^ r +  i  n r r ' l  .  i ^ l  a r ^ r 6 t  r r i ^ n  ^ l  l h : l .  h t -| - .  r V . l  S t O n ,

r - ^  n . ,  L ^ ^ , . , t a ^ - d  i .  ' l - f -  n r , = a m h l  F  f h i n k  w h a L

w o , r ' F  F  ? - . - f l - , . r t  i  c  t s h : f  t h e  I  i  s t  L h a L  w a S

.  ^  n  t -  a  m  n  ̂  -  A  n  a  ̂  r  r  c  I  r  /  n r r l r l i shed  w i t h  t ha t  i s  an

i n d i c a r i o n  o f  w h a L  o u r  i n t e r - p r e t a L i o n  w a s ,  L h a l

t h a t  l i s t  w a s  n o t  t h e  o n l y  i n d l c a t i o n  o f  o u r

I n f e r n r o - a l  i n -  T h a l  : -  ^  1 r i ,  i  -  {  -  - F  l : h e.  
" L !  

L P r

B o a r d ' s  o p i n i o n s  - -  t h e  C a n n o n  m e m o ,  t h e  W e g m a n

r h a  n v i a i r : l  i n r o r n r o r  r r i n n  n J

A d m i n i s t . r a t o r  K o s f o f f  ( ? )  t o  f o c u s  o n  p o ] l u t a n t s

i - h A f  w F r c  < r r h i c . f  f . '  c o n t r o l s .  A l f  o f  t h a t

n n l l e r - r i - . F l 1 r  - / - r . r , - t -  h F r .  i f  w o r r  t a k F  n l  I  o l  t h a t

h i c l - n r r r  i f  ' q  r r o r r r  r - l a a r  r n r h - "  n r r r  n o s i f  i n n  h a s
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1  b e e n .

2  I  w i l l  a c k n o w l e d g e  t h a t  i n  t h e  2 0 0 2

3  f i n a f  r u l e ,  w e  d i d  n o t .  a r t i c u l a t e  t h i s  i n  t h e

. 4  L ' : 1 '  F h D  D - r  i r  i  ̂ - l e r s  w O U f d  h a v e  1 1 k e d  f O r  U S'  " -  I

5  L o  h a v e  d o n e  s o .

B u t  w e  m a d e  c l e a r  i n  1 9 9 5  w h i c h

7  p o l f u t a n t s  w e  t h o u g h t  w e r e  c o v e r e d ,  a n d  w e

B were adding pol lu tants and subtract ing

9  p o l l u t a n t s  f r o m  t h a t  l i s t  b a s e d  o n  t h e  1 9 9 0

l0 amendments -

l l  S o  i [  a n y b o d y  a t  L h a L  L i m e  t h o u g h L

L2 we should have been cover ing CO2, there was

1 3  c l e a r  n o t i c e  a n d  o p p o r t u n i t y  f o r  t h e m  t o

1 4  r a i s e  t h i s  i s s u e  w i t h  u s  a t  t h a t  t i m e .  A n d

15 at  that  L ime,  we would have then had the

1 .  ^ - - ^ - - . , - i  F r ,  { -  r  r F c n a r r l  r  a  f  h F  - o m m , . n t  a n d!  \  J P v |  L u

I 7  a r t i cu la te  the  i n te rp re ta t i on  tha t  we  have

18  long  been  fo l l ow ing  tha t  i s  apparen t  f rom a l l

19  t hese  o the r  ac t l v i t i e s .

. fUDGE WOLGAST: On a refated point  to20

2 1  w h a L  y o u  j u s t -  e a i d ,  I  r e a d  y o u r  b r i e l  L o  s a y

2 2  L h a t  t h i s  i s  a n  i m p r o p e r  f o r u m  f o r  t h i s  a r g u m e n L
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b v . S i e r r , l  C l r , o -  T h a t  h a v  i n  ' ^ - l  , . i  r a  l ) , r r r e d

I  r  n m  n h  i p c r  i n n  - l '  t  h  i c  n n i  n t  |  / 1  t r D A r q

i r r o r n r o - r f  i  - n  . -  a  r c n , r l  i * i - r i  l l q p  n . \ l  r l ' i  a n c .

R ' l l  I  r r r  q 1 r r F , ^ / l ^ a r  r , ' t z z 1  r - d  h v  i l  t h e v  h d d

o r o u g h L  a  c h a l . l e n g e  t o  L h e  2 0 0 2  - r u l e m c ' k i n q ,  w h a t

q r r , - - i  r  l .  '  I  I  \ /  u , n r r  l r l  r  l - F . ,  h , r ' , a  ^ h i  I  l a n a a ' ' j 2  W h a t

, . , ^ . , r ^ , h - ,  - F . r , o . a a  h a v e  l o o k . d  l i k e ?

N 1 R .  D O S T E R :  T h e y  w o u l  d  h a v e

r - h : l  l  e n r r o r l  l  h F  f : . t -  i , h a t  w e  d l d n ' t  l i s t  t h e

n  \ -  I  | | l A n l  a . ?  n  v -  d i d n ' L  e S L d b l  i S h  a

s l g n i f i c a n t  e m i s s i o n s  r a t e  f o r  C O 2 ,  w h l c h  r s

w h : r f  \ , ? F  d ' a  1  e  .  1 5 \ / a  r \ ,  ^ ^  I  I 1  .  i h 1 -  r i - f , 1 -  L ' o  - ^ n S i d e  I

1 6 ^ , ,  r  a r  - / i  ^ - d  r - r r - t -  w e  s h o u l d  h a v e  b e e n

covering the pol lutant under the program but

w p r . F . . r -  r a k i  r l r  - h F  q - F * q  n F . , r q q a  r  v  I  / ' r  , . l n  t h d L .

. IUDGE WOLGAST: But  i t  a fso - -

MR. DOSTER: You would have had to

c o m m e n t  o n  i t  f  j . r s t  -  F i r s t  o f f ,  t h e y  w o u l d  h a v e

h a d  L o  c o m m e n L  o n  i t ,  r  b e l i e v e .  l f  L h e y

F l - - r , ^ r - ,  l  5 F  i  - ^  / - . 1 "  r r r , ' l a ?  L h i Ss v u r a L f ' r Y

1- l - \6r /  L '^ ,11 ^  have commented on i t  and we

c o u l d  h a v e  a d d r e s s e d  t h i s  q u e s t i o n .  t t  t h e y  h a d
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! h i c  l J - : l  I  h a ^ v i r  r h i c  n l r i n  m o = n ; n ^  I h i F  " r . .L r r r J  - L J u r  L . T L U L )  p ' a - r r  
" . L * r l r r r y  

- r r ( , 1

:  |  . F F , n  n :  c c  i  n ^  i  f  ' r a  I  h a . l  h r - e n  n i  e r e n t e d

- o  u s  o 1 '  w e  w o u l d  h a v e  h a d  t h e  o p p o T r u n i L y  L o

a r L - i c u l a L e  f h i s  a n d  r e s p . n d .  B U L  i n s L e a d ,  t h e y

, . ^ .  i  r  . , -  - - ^  r . ,  i r  i  n  r  n a r m i  r  n r n n o e r l  i n r - r- L r  w c  a P P r y  p r ! " . _ -  r / i  v ! -  e u  ' , r . J .

T h e r e ' s  t w o  b o a r d  o p i n i o n s  t h a t  s a y

F - l  r - r - r l  r r , . ' : - .  
- f h , - r o ' s

- -  o  r q 9 u r o L ! u  P U

m o m n c  f r a m  i - h .  ^ a n a r -  I  a n I n c a l  i n , 4 i r : l -  i n a

L h a L  t h i s  i s  t h a t  w e  h a v e  L h e  p o s i L i o n

l h - r  f  h . -  q r , n r a m F  r - ^ r r r  r  r r l l ; m e l o l l /

F d ^ h f  . . l  - -  \ / a t  t b o u  r . , - i r  , , - r  i  I  r  ^ ^ , m i - i i- , , . ,  N d  i L  u l l r  l t  d  I r e J  l r l  l L L l n g

d e c i s i o n  w h e n  a  r e g i o n  n e a s o n a b l y  r e l i e s

o n  t h i s  h i s L o r y  a n d  d e t e r m i n € s  t h a t  C O 2  i s

n l - 1 l  -  l - \  i F ^ r  l -  - p ( r r r l a f  i o n .  t  h , r l .  L h e  S l l n t  e m e

C o u r t  d e c i s i o n ,  t h e  i n t e r v e n i n g  d e c i s i o n ,  d i d

n . l l  . - h r n . ' . -  l h e r  i n l o r n r . l  a l  i . n  - -  i l  q i m n l r z

ar id rcq , : . r=d  r  hp  r - .n roq f  i  on  o f  whetheT CO2 was an

a  i r  n n l  l l r l -  > r t -  I ^ I a  y a c ^ ^ h . l  l -  ̂  i  - ^ m m F n t

r a i s i n o  I h e  i . s r r e  f o r  t h e  I i r s t  t i m e  i n  a

r ' F v m i f  n r r l r . e o d  i n o  a n . f  W e  d d d r e s s  1 t .

t ime .

q ^  h o y h r h c  i h i  c  i  c  
" l -  

h F  ^ n n r ^ n r  i  e i - e

A n d  T ^ ' , 1 - ' p  . r n r r  h : r ' ^  I  ' a O U b l  e  w  i  L h  O u r
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B 1

1  a r l l u m e n t  t h a t  t h e y  w e r e  b a r r e d  a t  t h a t  t i m e .

2  B u t  y o u  k n o w ,  t h e y  c o u l d n ' t  h a v e  e v e n

3  r a i s e d  i t  t h e n ,  b e c a u s e  t h e y  d i d n ' t  e v e n

4  c o m m e n t  o n  . i t  i n  t h e  2 0 0 2  r u l e m a k i n g .

S o  w e  d l d n ' t  e v e n  h a v e  a n

6 . rnn. \ r l -  r rn i  t \ /  i  r ' \  address the issue and

7  a r t i c u l a t e  w h a t  h a d  -  w h a t  L h e  e v . i d e n c e

8  s h o w s  w e  h a d  c l e a r f y  b e e n  d o i n g  a l l  a l o n g ,

9 whether  -  i t  may not  hav€ been exact ly

l n  a v r  r A  e  c  l  , r  . r  ,  ,  i  .  r  l  .  l  a , n  i r  n n o  n ]  : ' - ' a  y j t h  o n e

1 1  p r e t t y  r e d  b o w  o n  i t ,  b u t  i t  w a s  c l e a r  i n  t h e

I 2  p r o g r e s s i o n  o f  o u r  b e h a v i o r  o v e r  t i m e  w h a t  w e

l 3  w F r c  d / - r  i - . r  r n d  h n w  w e  n . r r z e  i r l e . n r F t e d  t h e

14 Ac t  -

1 5 JUDGE STEIN:  I  have a couple

1 6  q u e s t i o n s  -  1  w a n t e d  t o  g o  b a c k  t o  t h e

1 ' l  m o n i L o r i n g  a n d  8 2 1  a n d  t h e  P a r L  7 5  r e g u l d L i o n s -

1 R  F n l l n s , i n n  ' , n r r r  l : - r o  n f  t h i n k i r . '  , r n  I  C O f I e C I :  i n

' I  g  r r n d a - q f  a n . l  i n n  r  r r a r  c : r r  i n o  c ^ m e  O f  t h e

. A  - ^ ^ . i F ^ * r . . -  - - ^ , - i  q i n - q  r r r d , = -  f h a  r F . l u l a L i O n S  i n' , ' Y  P '  v v  u r r u u .  L r . L  r L y

2 l  P a r t  7 5  a r e  n o t  e n f o r c e a b l e  u n d e r  S e E t i o n  1 1 3  o f

2 2  t h e  C l e a n  A i r  A c l - ?  I s  L h a t  a  c o r r e c t
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8 2

' I  
I n d o v c F f , n , . i i  h ^ "

MR -  DOSTER: I  am saying that  I  s

f  c o n s i s t e n t  w i t h  o u r  i n t e r p r c t a t i o n  a d v o c a t e d  t o

4 you here today that  Lhat  would not  be

5  a p p r o p r i a t e -  W e  h a v e  n o t  m a d e  t h a t  j u d g m e n t ,

6  a n d  I ' m  n o t  i n  a  p o s l t i o n  t o  w e i g h  i n  o n  t h a t  i n

7  a n  a  d e f i n r t i v e  w a y .  B u t  t h e  e x t e n t  - -

J U D G E  S T E I N :  W h a t ' s  t h e  r a m l f i c a t i o n

9  o f  t h a t ?  I  m e a n ,  w h e r e  d o e s  t h a t  s t o p ?  I  m e a n ,

1 0  y o u ' v e  g o t  r e g u l a t j . o n s  t h a t  a r e  p r o m u l g a t e d

1 1  u n d e r  b o t h  - -  y o u  k n o w ,  t h e  a u t h o r i t y  o f  t h e

1 2  C l e a n  A i r  A c t  a n d  8 2 1 .  T h e y ' r e  i n  a  p a r t  t h a t

1 3  t y p i c a l l y  i s  e n f o r c e a b l e  u n d e r  1 1 3 ,  t h e

L4 pr inc ipal  enforcement  mechanism under  the Clean

1 5  A i r  A c t .  W h a t  e l s e  m i g h t  n o t  ] r e  e n f o r c e a b f e

1 6  u n d e r  t h e  C l e a n  A i r  A c t  i f  w e r r e  t o  a c c e p t  y o u r

L 7  8 2 1  t h e o r y ?

M R .  D O S T E R :  T h a t ' s  h a r d  t o  a n s w e r1 8

19 because I  don ' t  know. I  mean,  an example would

2 A  b e  t h e  4 0 4 2  a c r d  p r e c i p i t a t i o n  s t u d y  t h a t  w e

2 I  w e r e  r e q u i r e d  t o  d o ,  w h i c h  i s  u n d e r  a  p r o v i s i o n

2 2  t h a t ' s  a f s o  n o t  p r o m u l g a t e d  i n  t h e  A c t .
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JUDGE STEIN:  So ther :e would be

n o  -  s o  i n  o t h e r  w o r d s ,  i f  E P A  d i d n ' t  d o  t h a t

s ,  . r - t r ,  r h o . a  \ . r n r r t d  h a  r a  - a m F . t , ,  t ^ .  c . - r F , ^ n e  L O

b r  i n g  s u i I  L o  c o m p e - l  E P A ?

M R -  D O S T E R :  I n  f a c t ,  n o .  B e c a u s e ,  i n

{ - 1 . - , ,  n j n  L - j - ^  s | r l -  - o  c o m n e  I  E D A  t O  d O

t h a L  s L u d y ,  o r  a L  l e a s r .  g u e s L i o n  L h e  s t u d y  L h a t

w e  d i d .  T h e  N e w  Y o r k  v -  B r o w n e r  c a s e  t h a t ' S

h + , - n  - i r F , - l  l - , .  L h i s  c a s e  w a s  a n  d . t i o n

f o r  I  t h i n k  i t  w a s  a n  u n r e a s o n a b l e  d e l a y  c a s e

o r  s o m e  a c t i o n  t o  e n f o r c e  S e c t i o n  4 0 4 .

JUDGE STEIN:  Did the Agency in  that

. - : e F  q a \ /  t h ^ t  t h o r e  r . , . ^  - .  - , , * l - ^ y i t - . r  ^ h  t - h , -  n : r t- u * L  r a /  r L y  v , ,  L . ' L  P u _ L

o f  t h e  c i t i z e n s  t o  b r i n g  t h a t  s u i t  b e c a u s e  i t

w d s n ' f  n a r l  . ,  I  l ' a  r - l s z n  A i r  A C t  ?

M R .  D O S T E R :  l ' l e  d i d  n o t  a r g u e  t h a t  .

l n  r  h a  c : q c  i n  f r r l -  r - h r l -  ^ n i n i n n  i c  r r e rr -  - . v

l im i ted  i n  i t s  ana lys i s  o f  t ha t  i ssue .  So  to  my

I t n n r ^ r ' l  o d n c  T  . l / 1 n r r  l h i n L  u r a  , r r a r r , = d  l - h : l -  q n e n i f  i r

. t  ̂ _ . . ^  , , t  f  h : t  s , a  h A / ]  . l o n e  L h eI  Y u e u  L r r u L

q l  r r . ] \ /  l -  h ^ l -  u ' F  h : . l  r l n n o  i r l  a  c f  r r . l l r  I

t h i n 1 .  f h e  . ] r r e s r  i ^ n  w a s  w h e L h e r  t h e t - e  w a s

(20?) 464-2400
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s o m e t h i n g  m i s s i n g  f r o m  t h e  s t u d y .  W e  h a d  t a k e n

a c t i o n ,  a n d  I  t h i n k  t h e  q u e s t i o n  w a s  w h e t h e r

- - r  |  ^ f  t h . -  e l - r 1 . 1 \ /  u r : c  i n . - n m n l e t  r -

, I U D G E  S T E I N :  I s n ' t  t h e r e  a  n a r r o w e r

' r i 1 h  ^ ^ r  a n f  i r ' 1  1 1 ,  I  a q qw c l y  L l r  r L r ( , \  < 1  L  L r r r : r  l a r L r -  | / u . \ . ' L - u '  ' /  ' . - -

F - ^ - - t  y - - - 1 a i h ^  r - h ^ a - j , a n - . <  u r h i  r h  i q  t h , f  h \ /r o L , L , , , 9  L v r r - - f t J I L L L e J  - J  L - - q L  v y

I  h e  . - -  n !  - r n m - r ' l  r e - i n o  t - h F  r a o , !  |  r t  i ^ n -  n d e I

t h e  a u t h o r i t y  o f  8 2 1  i n  t h e  A c t ,  t h e y  i n  f a c t

b e c a m e  s u b j e c t  t o  t h e  e n f o r c e m e n t  a u t h o r i t y  o f

c n e  c t e a n  A f r  A c t l

M R .  D O S T E R :  I t ' s  n o L  t h i s  i s  n o t

l - l - F  . F - r l  r a  I  n r  n ' n : e e  o F  t r v  a  r o l l - . ] e . ] t  T h  i s  I  S  o n e

n i 6 - a  r . h r t  - -  i f  a ' ^ r ,  w e r e  t O  C O n C f U d e  t h a t  a

r n o n i l o r i n o  n r o r r i  s i o r  i  l a l  i n " - l  - h i s  w o u l  d

n o t  b e  u n d e r  t h e  A c t .  B u t  m y  p r i m a r y  a r g u m e n t

a n d  o r l r  n i  i m . l  r v  n 1 . 1 s i  F  r  n n  ' l n a <  n ^ F  ' l 6 n F n 4  o n

t h i c  r \ r l y  ^ y i m : r . /  - . - r q i  - i n n  i q  f  l - > t  t , e  l  i e C L  L O

r F o r l , r r i . ' n ' r  m F A n q  s  h i e r l  l . \  , r r - i  I | a  |  - . r n f  r o l  o f

e m i s s i o n s .

J U D G E  S T E I N :  I f  t h a t  w a s  C o n g r e s s  I

i n l -  F n l  h . , h ,  - l ^  r , n r r  r e q n r r n d  |  . \  p F f  i  t  i { r n e -  |  S

- r ^ 1 1 h a h f  F h l f  . ^ n ^ v - s s  c o u l d  h a v e  u s e d  t h o s e
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words in  the st  a tut  e  ?

M R .  D o S T E R :  W e ' v e  a d d L e s s e d  t h i s  i n

, - r - -  h r - i a '  a / - . , - 1  - o - c  r  c ' r ' , . 1  i r r c , F  - t s  F i t s i l v  h . ? v e

q a i r r  e . . h i e c F  1 - - :  y F . n t l . r r r r . - r '  . r t  " s  l  r e C L  L O

r e g u l a t j o n s ,  "  w h i c h  r , i o u l d  b e  c o n s i s L e r t  e x a . t ' y

. . 1 . L  L ^ 1 . .  - - - - : - -  f h F  . a r . n  ' r  r  , -  l r  .  .  l  r  .  i  . \ .  "  a Sr l r c d r l r r r t  I  q Y u  I  o L  I  v L l

u / a r v o  : n l  a ,  n r l r  a ^  i 1  
" n n o .  

u ; h : r  j - h o r r  r l l p, . - g e  _ r s  a

n a . r r o w  i n L e r p r e L d t  i o n  - -  w h i c h  i s  i n  f a c r  q u i t e

b r o a d  - -  w e  h a v e  i n t e r p r : e t e d  " r e g u l a t i o n "  m o r e

h - o a d l v  I  h a n  r h e  d o f i n i t i o n  o i  t h e  L e l m

" r e q l l l a t  i o n ' ,  h e ( : a l  j s e  r r r e  : n f  a r n r r : l  i f  f . 1  c o v e r

' r i  r ' 1  .  q .  n ^ l l , ' r r n r c  u ; h i n h  r r a  c r r l - ' i e a r  l ^  i m n . - r r  l -
P v | | u l u | | l u L L J u v j l \

f , n / r  n , ^ / r l , ^ t - i ^ h  v - d r v i c t l o n s  w h i c h  d o  n o t  f l t

wi th in  the  de f i n i t i on  o f  a  con t i nuous  l im i ta t i on

a n  o m i e c i n r c  r c  . i A f  i n e d  i n  t h e  d e f i n i t i o n  o f

e m i s s i o n s  I  i m i  t a t  i o n s  -

so we have g iven that  prov is ion a

broader  construct ion than emi  ss ions

f i m i t . a t i o n .  s o  i f  C o n g r : e s s  h a d  i n t e n d e d  i t

'  n  h o  n r  I  h a 1 ,  '  , - l  h p  n :  r  r n ' ^ r i  n r r  r  t  a n dL r r l l  u

wou ld  be  exc lud ing  ozone-dep fe t i ng  subs tances

f T ^ m  1 - h 6
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J U D G E  R E I C H :  T h a n k  y o u ,  M r -  D o s t e r .

M R .  R U S S E L L :  G o o d  m o r n l n g ,  Y o u r

Honor .

JUI IGE REICH: Good morning -

M R .  R U S S E L L :  . l i m  R u s s e l l ,  w i n s t o n  &

S t r a w n ,  f o r  D e s e r e t .

f  t h o u g h t  w i t h  m y  l 0  m i n u t e s ,  t h a t

I  w o u l d  f i r s t  c h a n k  y o u  f o r  e x p e d i r i o u s l y

c ^ h p ' l ' r l i r n  r h i .  n r : ]  - ' - -  t h eJ e r r !  r J r r r - 9  d L ! ] u l r l e r r L  r v r , - , u q ,  |  
" y

. - r  ' h r r i r r r c l r r  t  h r .  F , - r r r i r 6 g' c r  r l 9  ' / ,  L . , r L

l o o k s  f o r w a r d  t o  a n  e a r l y  d e c i s l o n ,  b u t  w e

r  ra:nL-  1,^ , r  €^v FL\^  - -hedule that  we have and

t h o  r l i  l i n a n a a  ' . , i r  h  , . ' 1 - ' l - F '  , , ^ t t  r 1 ' a  l  ^ ^ L a / ' ]  r j -

t h l s .

I ' d  f i k e  t o  g o  b a c k  t o  C h r i s t l a n

f - . r l l n r  \ /  |  ^ r  r  m - r n o n l  .  i  n r - o  w e r  . o  f  i l  k i  n r :  a b O U L

r l r d F f i - r e d  n h r > c c <  Y o u '  l l  t  e C a l  I  i n

. - r - r : - r :  , , -  h r r r a  r  h , r  n h r ; r e Fy ,  w c  ' . u  P r r r u , L

' r r a a q . r n A h  I  \ /  ^ q r - , - r l -  ^  i  n : h l  c "  . r r ' r r . . a < r - 1 r ' r A L \ ' l \ /

avai lab le. I '  And the Board appl ied a common

s e n s e  L e s l  L o  w h a t  t h a l  p h r a s e  m e d n t

W e  o b v i o u s l y  f i k e  o u r  b r i e f .  W e
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f i k e  t h e  l a w  t h a t  w e  h a v e  c i t e d .  B u t  f ' d

' I  i k o  t n  l  l . \ /  1  . 1 : n n l r ;  a  C o m m o n  s e n s e  t e s t  t o

s o m e  o f  P e t i t i o n e r ' s  s t a t e m e n t s  h e r e  i n  l t s

o v e r a l f  o v e r : - r e a c h i n g  a r g u m e n t  L h a t  c a r b o n

d ' n v  i , r ^  h : e  a l r . r : r , ' c  h o , : n  r a n r r l a  a r i  i l  i r , * L

l -  , . . r ' I  l  - F " r  ' . r  n . )  l r r - ; n l  .

I f  y o u  - -  a n d  t h a t  a t  t h e  e n d  o f  m y

1 0  m i n u t e s ,  I ' d  f i k e  t o  j u s L  a s k  y o u  b r i e f l y

r ^ r L r f  h : c  - , h : n ^ a l  c i n - -  a h r i < f  i = n  ( - r ' l | n l v  1 n d

w h a t  h a s  c h a n g e d  s i n c e  M a s s a c h u s e L t s  v .  E P A -

B u t  l a s t  t i m e ,  J u d g e  W o l g a s t  a s k e d  m e  w h a t

o u r  b e s t  a r g u m e n t  w a s ,  a n d  I ' d  l i k e  t o  f o c u s

nn  f - h - '  c_  i  : ' 1  r - . 1 t t n f  \ /  COmmOn SenSe  .

l f  w e  I  o o k  a t  P e L i L i o n e r ' s  o p e n i n g

b r i e f ,  p a g e  6 ,  " C a r b o n  d i o x i d e  h a s  b e e n

r : e g u l a t e d  u n d e r  t h e  C f e a n  A i r  A c t  s i n c e  1 9 9 3 ,

u , l - r e n  t i D A  r . - l ^ n i  o / {  r o ^ , r ' l : l  i n n c  i  m n l  a m p n l  i  n . l

S e . l  i r l 1  0 2 1  T h e  S u o r e m e  C o u r L  t h e n  h e l c

t h a t  c a r b o n  d i o x i d e  a n d  o t h e r  g r e e n h o u s e

n ^ r  ' l  1 , 1 -  a n r - c  u n d e r  t h e  C l e a n  A i r  A c t .

N l ^ L r  L r U i n ^  h a 6 n  ' l o F i n i t  i r r a l r r  , r r ' l a d  r

n n l  l r r r : n r  n : v ] l a r  r l i  a - i  - 1 ^  i -  - - ^ ^ - - l i n n l - '*  - J x l  u c  I s  d L L U r L r - L l r g - L y  a
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B B

1  r e g u l a t e d  p o l f u t a n t .  A n d  E P A  i s  r e g u i r e d  t o

2 impose a carbon d lox ide BACT emiss ion l imi t

3  i n  t h e  B o n a n z a  P S D  p e r m i t .  "

T h a L  s e e m s  h , a c k w a r d  L o  m e -  I  d o n ' t

5  know how you can regulate a pol lu tant  that

6  i s n ' L  a  p o l l u t a n t .  B u t  l e t r s  g o  a h e a d  a n d

1  I  o o k  a t  p e t i t i o n e r ' s  r e p l y  b r l e f .  I n

J U D G E  S T E T N :  T s n ' t  L h e  a r g u m e n t  L h a t

9  i t  w a s  a  p o l l u t a n t ,  b u t  u n t i l  t h e  S u p r e m e  C o u r t

1 0  d e c i d e d  t h a t  i t  w a s  a  p o l l u t a n t  a l l  a l o n g  b u t

1 1  t h a t  u n L i l  t h e  S u p r e m e  C o u r t  d e c i d e d  t h a t  i s s u e ,

1 2  t h e r e  w a s  a  d i s p u t e  a b o u t  i t ?

1 3

1 4

M R .  R U S S E L L :  R i g h t  -

JUDGE STEIN:  But  that  in  the I

1 5  m e a n ,  I  d o n ' t  l m a g i n e  t h e  S u p r e m e  C o u r L

1 6  s u g g e s t i n g  s u d d e n f y  t h a t  t h e  A c t  w a s  e n a c t e d  i n

1 ' 7  2 0 0 8  o r  - -

1 8

1 9

M R -  R U S S E L L :  T h a t ' s  r i g h t . .

J U D G E  S T E I N :  O t :  2 0 0 7 ,  e x c u s e  m e .  B u t

a  v v .  I  o r u r r Y .

2 t MR. RUSSELL:  And so the SuDreme Court

22 sard s ince you have the author l ty  to  regulate

Beta Court Reporting
www,betarepofting.com(20?) 464-2400 (800) s22-2382
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' I  
i  l -  1 r ^ r r  ? a r ' l  1 1 '  ^ , r n l - , r  t - ^  - ^ n a  i i l a l  i n  ' r n . . ] : h d a r m a n l

'  I r g  
i

2  f i n d i n g  t o  s e e  w h e L h e r  i t  p o s e s  h e a l t h  r i s k s .

J U D G E  R E I C H :  T h a t  c l e a r l y  i s  r e l a t i v e

4  t o  a  d i f f e r e n t  s t a t u t o r y  s c h e m e .  I  j u s t  - -  j u s t

5 to  make sure I  understand k lnd of  the broader

r ,  p c s i t i o n  o f  D e s e r e t  r h e  A g e n c y  c l e a r l y  t a k { - s

7  t h e  p o s i t i o n  t h a t  t h e r e  w a s  m o r e  t h a n  o n e

B  p o s s i b l e  i n L e r p r e L a L i o n  t o  " s u b j e c t  t o

9  r e g u f a t i o n "  - -

1 0

1 1

1 5

L 6

7 2  w a s  f h e  b e s [  a n d  c f e a r l y  p e r m i s s l v e ,  a n d  o n e

1 3  t h a t  h a s  a  i  o n g  h i  s t o r y  a n d  w e  o u g h t  t o  d c c e p t  -

1 4  l j e s e r e L  L : r  I  k s  a  i o L  a b o u L  p f  d  j  n  m e a n i n g .

M R .  R U S S E L L :  R i g h t .

. U D C E  R E I C H :  B u t  L h e  o n e  t h e y  c h o s e

M R .  R U S S E L L :  R i g h t  -

J U D G E  R E I C H :  D o  y o u  d i s a g r e e  w i t h  L h e

. L ' /  A g c n c y  L h a L  i L s  i n L e . r p r e L a r  i o n  i s  o n l y

1 8  p e r m i s s i v e ,  o r  d o  y o u  b e l i e v e  t h a t  t h e r e  w a s

I  q  o r l w  o r e  i n f F - n - ^ - - t - ; ^ -  t - h -  ^ - a n - r '  C O U I d  h a v e

2 0  t a k e n ?

2 1  M R .  R U S S E L L :  N o ,  t h e r e ' s  n o t  o n f y  o n e

1 a  i n t - F - r ' r . F l - a i i ^ h  l - h e  A c ] e n c v  c o r r  l d  h a v e  L a k e n .  B u L
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t h e  q u e s t i o n  l s ,  o f  c o u r s e ,  a s  y o u  k n o w ,  w h e t h e r

t h e  o n e  i t  t o o k  w a s  c l e a r l y  e r r o n e o u s -  A l d  w e

b e l i e v e  t h a t  i L  w a s  n o L .  W e  a p p l i e d  f o r  a

pe rm1 t

J U D G E  R E I C H :  O k a y .

M R .  R U S S E L L :  D e s  i g n - d  L o  s p e c s  .

J U L I G E  R E I C H :  S o  y o l r r  r e f e r e n c e  L o

n  a ' r  ' n p . r i  n , r  d n e q n ' t  c , t d o a c l  h . t l  f  l ^ - t  a  W a S

n n l w  n r e  n + r m i - c i l ' l . o  i r f  r - - n - F f  ^ l  i . r n  ' l  d o e s

re r -o ' r n i  ?F  rh .  A . - rFn -1 . '  had  some  d i sc re t i on  i n  how

i  c h o s e  t o  d e l  i n e

M R .  R U S S E L L :  T n  e s s e n c e  - -

J U D G E  R E I C H :  " S u b j e c t  t o  r e g u l a t i o n ? "

M R .  R U S S E L L :  O n e  o f  y o u r  j o b s  h e r e ,

of  course,  not  to  be taken the wrong way is

t o  d e f i n e  w h a t  i s  t h e  p l a r n  m e a n i n g  o f  " s u b j e c t

t o  r e g u l a t l o n "  u n d e r :  t h i s  c h a p t e r .  A n d  I ' m

_ h r  i q r  : a n  f - ^ r t r i . \ r  - ^ c t  6 f- u Y \ , j c r r L  r  r i v  L r r . 1  |  L r r s  \ , r ' r  ! ? u ' - - )  - " J L

common sense that  you used for  " reasonably

a v a  i  I a b l e  "  a n d  " r e a s o n a b l y  d s c e  r t a i n a b l  e "  i s  a

g o o d  c a n d i d a t e .

I F  1 ' ^ r r  
' 1  

- ^ L  F l -  p F r  i l i . r n o r r <  r c n l 1 , '

Beta Court Reporting
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b r i e f  p a g e  1 ,  w e  h a v e  a n o t h e r :  l i t t l e

s y l l o g i s m  h e r e  t h a t  s e € k s  t o  c o v c r  u p  l e g a l

a n d  l o g i c a l  d e f e c l - s  i n  t h i s  s w e e p i n g  p o l i c y

: o e n r l a  t  h ^ r -  l -  h a 1 7  ] a a 1 f e .  C a r b o n  d i o x i d e  i s  a

p o l l u t a n t  r e g u l a L e d  u n d e r :  t h €  C l e a n  A i r  A c t ,

a n d  t h e y  c i t e  M a s s a c h u s e t t s  f o r  t h a t -  C a r b o n

d i o x i d e  i s  a  p o l l u t a n f  r e g u f a t e d  u n d e r  t h e

Clean Ai r  Act  -

M a s s a c h u s e l L s  r ] - L d n ' t  s d y  t h a t  -

T h e r e f o r e ,  D e s e r e L  m a y  n o t

c o n s t r u c t  t h e  p r o p o s e d  f a c i l l t y  - -

(  In t  er : rupL ion )

S P E A K E R :  S o r  r y .

M R .  R U S S E L L :  U n l e s s  l t  i s  s o m e t h i n g

subject  to  the Best  Avai labfe Contro l  Technology

f o r  C O 2  .  I t ' s  t t r a t  s i m p l e .

f  {  r r  , r r  r r ' n | '  l d  c o n s i  d e r  a  c o m m o n

^ - h  l - ^  r n  r r n d e {  i n , - d  n h r ; c c

" s u b j e c t  t o  r e g u l a t i o n "  u n d e r  t h i s  c h a p L e - r ,

T ' d  I  i k a  r r n ' r  r . \  , . \ n < i , - l a r  f  h - r i -  J - h F c e  e k ' a F r-  -  ' -  ' . , 1 r  n g

s y 1  l o g i  s m s  a n d  c a n  T  s a y ,  s o u n d  b i L e s  t h a t

< ^  ^ f r  o n  i n  t  h o c e  l ^ ' r i o t c  - .  i  a r a r e

Beta Court Repofting
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9 2

I  s o m e  b a s i c  l e g a l  p r e c e p t s .  O n e  o f  t h e m ,  o f

2  c o u r s e ,  i s  t h a t  B A C T  i s  a n  e m i s s i o n

3  l i m i t a t i o n  b a s e d  o n  m a x i m u m  d e g r e e  o f

4 reduct ion -

V. r r  l . F ;  r o  , r  onnd  n .1  i  nL  abou t

6  w h e t h e r  a  B A C T  a n a l y s i s  c o u f d  l e a d  t o  a

7  n o - c o n t r o f  j u s t  i n f o r r n a t i o n  r e s u l t  -  I  t h i n k

8  t h a t ' s  a  g o o d  q u e s L i o n -

I  d o n ' t  k n o w -  B u t  u n d e r  t h e

1 0  s L a t u t e ,  B A C T  i s  a n  e m i s s i o n  f i m i t a t i o n .

1 1  W e f ] ,  h o w  d o € s  t h a t  l o g i c a l l y  f o f l o w  f r o m  a

12 requi rement  to  monl tot  ?  I f  you have a

1 J  r e q u i r e m e n t  t o  m o n i t o r ,  i t  d o e s n ' L

1 4  a u t o m a t i c a f l y  l e a d  t o  t h e  c o n c l u s i o n  t h e r : e ' s

1 5  g o i n g  t o  b e  a n  e m i s s i o n  l i m i t a t i o n -  T h e r e

1 6  c o u f d  e v e n  b e  a n  l n c r e a s e .  I t  d e p e n d s  o n

I 7  w h a t  t h e  d a t a  r e v e a l s .  I t  d e p e n d s  o n  w h a t

1 8  t h e  s c i e n c e  s a y s  -

I Y T h e i r  a r g u m e n t  i g n o r e s  t h e  l a w ,

2 0  b e c a u s e  o f  c o u r s e ,  S e c t i o n  1 6 5  d o e s  n o t  s a y

2 I  " s u b j e c t  t o "  b e i n g  m e n L i o n e d  a n y w h e r e  -  I t

2 2  s a y s  " s u b j e c t  t o  r e g u f a t i o n  u n d e r  t h i s

Beta Couft Reporting
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1  chap te r "  and  you r  j ob  i s ,  o f  cou rse ,  t o

2  con f i rm  wha t  t he  mean ing  o f  " regu la t i on "  i s .

B u t  I  w o u l d  o f f e r  y o u  a  c o u p l e  o f

4  c o m m o n  s e n s e  a n a f o q l e s  i n  t h e  h o p e  t h a t  i t ' s

5  h e l p f u l  -  A n d  t h i s  i s  a p a r t  t r o m  t h e  b r i e f s ,

6  b u t  c o n s i s t e n t  w i t h  t h e m .

T h e  P e t i L i o n e r  w o u l d  h a v e  y o u

I  b e l i e v e  t h a t  t o  r : e q u i r e  a n  a u t o m o b i f e

9  m a n u f a c t u r e r :  t o  i n s t a l l  a  s p e e d o m e t e r  h a s

1 0  t h u s  r e n d e r e d  s p e e d  s u b j e c t  L o  r e g u l a t i o n .

1 1  T h e  P e t i t . r o n e r  w o u l d  h a v e  y o u  b e f i e v e  t h a t  t o

1 ?  r c r r r t i  r . o  a n  :  i  r g l g n g  m a n u f  a c t u r € r  t O  i n s t a l l

1 3  a n  a f t i m e t e r  h a s  t h u s  r e n d e r e d  a l t i t u d e

1 4  s u b j e c t  t o  r e g u l a t l o n .  A n d  y o u  c a n  g o

15 fur ther  dovrn the l is t  and use devices f ike

L 6  b l o o d  p r e s s u r e  m o n i t o r s  o r  t e m p e r a t u r e

7 7  d e v i c e s .

1 8 E r r f  l - h r i ' c  L r h l /  l -  h F i r  q ? 1  - r d i , m a n i -

L 9  d o e s n ' t  w o r k ,  i s  b e c a u s e  -  g o  a h e a d .

2 0 J U D C E  R E T C H :  T f  y o u  w e r e  r e q u i  r e d  t o

) 1  i  r c f  r ' l  I  >  c h 6 a A ^ h a 1 - a v  : n A  r h c n  r o n r r i  r o d

) '  i . i  r F n ^ r l  r h 6  , - ] : 1 - :  F y ^ m  I  h a  c n F A , 4 . , m . l -  6 T  d ^ a e n ' l

Beta Court Reporting
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1 0

1 1

I 2

1 3

1-4

1 5

1 6

T 7

1 8

1 9

2 0
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t ha t  a t  l eas t  b r i ng  you  c lose r  t o  Lhe  concep l  o f

regu fa t i on?

M R -  R U S S E L L :  Y e s .

J U D G E  R E I C H :  I  m e a n ,  T ' m  n o t  s a y i n g

i ^ r h e L h e - r  i L  g e L s  y o u  L h e r e  o r  n o l  J ' m  s a y i n g

i L ' s  n o L  a  p r e c i s e  a n a l o g y  j u s t  t o  t a l k  a b o u t

i n s t a l f a t i o n  w i t h o u t  a l s o  t a l k i n g  a b o u L  t h e

n h l  i  a r l -  i  ^ h  i - ^  r a h ^ v f

M R .  R U S S E L L :  B u t  s p e e d  h a s  n o t  y e t

b e e n  l i m i t e d .  A n d  s o  t h e  q u e s t i o n  i s ,  w h a t  i s

B A C T ?  I s  i t  a  s p e e d  l i n i t a t i o n ,  a s  t h e  s t a t u t e

s a y s  a n d  a s  t h e  A g e n c y  h a s  c o n s t r u e d  t o r  m a n y

d e c a . l F s  i n  ' h c i r  s r r n o o s e d  h o u s e  o I  c a r d s

regulatory phi losophy?

JUDGE WOLGAST: But  to  go to your

common sense argumenL

M R .  R U S S E L L :  Y e s ,  m a  '  a m .

JUDGE WOLGAST: I f  Deseret  cr  any

o t h e r  c o a l  f i r e d  u t i l i t y  i s  r e q u i r e d  t o  o b t a i n

d a t a  a n d  r e p o r L  L h a L  d a L a  t h a t  i L ' s  e x p e n d i n g

p e r s o n n e L ,  c o s t s ,  a n d  o t h e r  c o s t s ,  w o u l d n ' t  L h e y

c o n s i d e r  l - h e m s e f v e s ,  i n  a  c o m r n o n s e n s i  c a l  v i e w ,

Beta Couft Reporting
www. betareporting.com(202) 464-2400 (Bo0) s22-2382
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1 1
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r e g u f a t e d ?

M R .  R U S S E L L T  I L  c o u l d .  T h e  q u e s t i o n

i -  , . L r , '  . l -  -  h \ /  ' , r a n r i l : r - . r "  ' r
l L r r : _ . 1 r  I  L /  . j u r  r ! ! u .

-  j  * :  l -  a , a  W l .  c r , ,  ^ i ' 1 - r t  y ^ t  1 e d .v t - - o y . v | L J a f

T ^  v a - l r i  y A  >  m ^ h i  t - ^ y i  h ^  a v o  r n  i  c o  h r r

T F . ' - . 1  4 j - i - n  i q  f . \  h a  r a n ' l : t r - d  R , r f  i c  f h a L

what  BAC' |  means? Is  that  i , /hat  the statute

m e a n s ?  A n d  i f  s o ,  w h y  d o e s n ' t  8 2 1  a p p e a r  o n

t h e  f a c e  o f  t h e  s t a t u t e ?  c o u l d  i t  b e  t h a t

' - '  - - - i . i n a l  t r / l  t  h r l  i r e  F ? lr  y  a  L  ' r , P 4 L L u

rForr l  ; r j -  i  r )ns i  f  i  nc, -1tgd OntO 1_he f  ace Of  the

A . f  \ ^ / . r  I  r f  r r n q F l -  r  h a  e n t i r e  a r c h i t e C t u r e  o f

t h e  s t a t u t e ,  i n c l u d i n g  s u c h  t h i n g s  a s  t h e  N A C

i n c r e m e n L s  a n c l  s L a L u L o r y  - -  m a i o r  s o u r c e

t h r e s h o l d s .

T h e  p r : o b f e m ,  a g a i n ,  w i L h  a n

^ " 6 7 - - - a - h i n ^  : r r , , m - n 1  q  / - h  . t q  f h F . \ r  h a \ / p  i S

L h d t  i L  c a n  l e a d  t o  s o m e  r e a l l y  s L r c r n g e

resul ts ,  and some of  that  was ta lked about

e a . r I - L e r  L o d a y .  I ' d  l i k e  I  o  r e i  t e r a L e  i t  ,

h ' > r - l r r c a  i r  ^ . - i - t , r ' l  l \ /  a n n a A r e  i n  r  h e  i r  r e n l. . - - . - - r -  - - - . v

h r i  a f  n n  n : . r a  a  T h i  <  . r m a  , , n  l -  ̂ , 4 a \ /  . ] r r r i_ _ . . n 9

(202) 464-2400
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l h e  t  i r s  / - r r r r  I  a . r ) r r r r e n L

Respondents and thei r  amic i

expr :essed a concern about  the large number of

s m a l -  s o r : r c e s  a p a r t n e n t  b u i  l d i n g s ,

h o s p i t a l s ,  f a s t  f o o d  r e s t a u r a n t s ,  L h a t  m a y

h a v e  L o  g o  L h r o u g h  L h e  P S D  p r o c e s s  i t  C O 2  i s

a  r e g u l a t e d  p o f f u t a n t .  Y o u r  H o n o r  a l l u d e d  t o

t h i s  e a r l i e r .

I ' t , - r  . , n 1 1 /  - ' ^ ^ -  f O I|  ) /  u d r r  c r r , a  9 ( ,  L r r  L l ) r r 9 r  s D 5

a  l e g i s l a L i v e  s o l u t i o n  t o  L h - i s ,  b d t  L h e  B o a r d

shouLd not  a l low Bonanza or  any other  source

^ ^ " - i * -  ^ '  l o l l a r s  o f  C o 2  i n t o  t h e

a i r  I n  a r r o i  r l  r e o r r ' l  3 l - i ^ -  1 - . '  l ' i , i ^ ^  ] a ^ h i h . - l  t h e

I  o c a l  D u n k  l 1  '  D o n u t s .

Another  snappy sound b i te ,  but  look

w h a l  i h o ' /  : r r c l -  q a i d  I  t - h i n k  I  h F v  s , r  i r l  t l a l

i  t  a l  l - e a d v  . : n n l  i  e s  f  o  a f  I  L h o s e  m i l l i o n s  o f

smal l  sources,  and that  \ " rhat  EPA ought  to  be

- l r : n ^  i -  - - ^ l . i - -  -  l ^ n i c l r l  i , r a  f  i vq v r r r Y  t -  > € € ^ r r r Y  a  f L Y f - f q L f

J U D C E  R E T C H :  O k a y ,  t h a n k  - -

y  M R .  R U S S E L L :  I f  t h e y  d i d n '  L  s a y  L h a t ,

e s  \ / ^ l r  q i r . d F q l -  e d  i r o f n r e  i t  . € ' r l a  i n  l r . ,  r . r , r r l d  r r . r
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rnar  way -

J U D G E  R E T C H :  T h a n k  y o u r  M r .  R u s s e l l

I  h a v e  b e f o r e  w e  l e t  y o u  g o ,  a  q u e s t i o n  o n

s o m e L h i r r g  w e  r e a l - L y  h a v e r ' L  r a l k e d  a b o u L ,

b e c a u s e  I  d o n ' t  w a n t  t o  m i s l n t e r p r e t  s o m e t h i n g

\ r / 1 , r  c , :  i . - l  r  n  r ' , - r r y  h r i  a f  _

one argument  that  has been made is

u r h n l  l r r  a n r r r  F , ^ m  i l - , a  a ? 1  a . . , r m p n l  l -  L > l -

c a r b o n  d i o x i d e  i s  s u b j e c t  L o  r e g u l a t i o n

h e - r r r c -  : r  , q  , p n , r r . t e d  u n d e r  o n e  O r  m O I e

s t a t e  i  m p l  e m e n t a  t  i  o r i  p l  a n s  .

And I  note that  in  the br ie f  you

f i l e d  a n d  t h i s  v r ' a s  - -  I  t h i n k  t h e  b r i e f

u r h o n  r r n , r  f  i  r  e r  ; n t  a y \ . ^ - -  - 1  , . , - -  1 - .  r ^ .  ^  . , ^w r r \  i r  / u u

d r ^ n l - a d  r e r r i p w  v ^ , , r r a  r a l L i n ^  i h ^ r r t -  1 - h p

d i f f e ren t  t e rms  in  te rms  o f  em iss ion

< l - r h d : y , 4 c  o a r r i n m a n l -  c t - : n A ^ r , 4 c  n r r . l - i - -

c l - ^ n . J a  r  d q  ^ n d  I  h a  c ^ r l  ^ f  d  i  \ r a 1 - c i  l -  i r  ^ t

d i f f e r e n t  t e r m s  t h a t  c o u l d  b e  u s e d .

A n d  t h e r e r s  a  s e n L e n c e  E h a t  s a y s :

could have inc luded aLur r l r4  c  -  -

' I  
n n a  I  i  a l -  ^ f  o 1 ' a r \ /  t  r r ^ a  ^ f  m a : q r r r a  |  ^ r
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I  / - i - \ , i r  r ^  |  |  i n d  a m i  < q i  ^ n e  : n d  c n / 1 n r l i  n . r

2  s e l ' L i o n  o l  L h e  A c L  { a l t h o r g n  i L  s L i l l  m i g h t

3  h a v e  n e e d e d  t o  } i s t  p r o v i s i o n s  a n d  s t a t e

4  j r .  l , - m i - r 1  a '  i n r  r t l 4 n g  t l c t  C o n l  r o l  ( = m i S S i o n S- - f

5  b u t  a r : e  n o t  s p e c i f i c a l l y  s p e l l e d  o u t  i n  t h e

6  A c t ) . "

R 1 /  r . f F Y r i  n d  ] - ^  e l - a t F

B  j m p l e m - n L a t  L o n  p l a n s  - i r r  r h a L  p d r t  o f  y o u r

9  a r g u m e n t ,  a r e  y o u  s u g g e s l - i n g  t h a t  i n  f a c t

' l n  
c - f r o j - l - \ i  l r l  h o n n m o  c , r h i a n l -  l - ^  r a d r r ' l > l -  i ^ n

u q v  )  
v v

1 1  i f  i t  i s  r e g u f a t e d  o n l y  i n  t h e  s t a t e

l 2  i m p l  e n  e n L d t  i o n  p l a n ?

M R .  R U S S E L L :  I  d o n ' t  s e e  h o w  t h a t

1 4  w o u l d  f i r a k e  s e n s e .

1 5 J U D C E  R E 1 C H :  S o  t h a t  w a s n r t  t h e

1 6  i n t e n t  o f  y o u r  r e f e r e n c e  t o  s t a t e  i m p l e m e n t a t l o n

I ' l  p l a n s  ?

M R .  R U S S E L L :  I  d o n ' t  s e e  h o w  t h a t1 8

1 9  w o u f d  m a k e  s e n s e .  I  d o n r t  s e e  h o w  R e g i o n  I

2 0  w o u f d  h a v e  L o  i n c o r p o r a t e  a  B A C T  r e q u i r e m e n L

2 I  j u s t  b e c a u s e  W i s c o n s i n  b y  i t s e l f  h a d  a d d r e s s e d

22 the issue somewhere somehow-
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J U D C E  F E T C H :  
-  

i u s l  w a n t e d  I o  m d k e

2  s u r e  r h a t  r h a t  w a s n ' r  y o r r r  i n L e n L i o n ,  g i v e n  r h e

3  w a y  y o u  p h r a s e d  i t  -

4  M R -  R U S S E L L :  A n d  t h e n  l a s t l y ,  I  w o u l d

5  a s k  y o u ,  b e c a u s e  m y  t i m e  i s  u p ,  w h a t  h a s  c h a n g e d

6  s i n c e  C h r i s t l a n  C o u n t y ?  C h r : i s t i a n  t h e  B o a r d

7  c o m m e n t e d  o n  D e s e r e t ,  d i d n ' t  o n  C h r i s t  i a n

I  C o u n t y .  E x t r a c t e d  t h e  S i e r r a  C l u b ' s  p u b l i c

9 comments -  -

1 0  J U D G E  R E I C H :  R i g h t  .  I  t h i n k  w e ' r e

1 I  o v e r  t i m e ,  M r .  R u s s e l l ,  t h a n k  y o u  v e r y  m u c h .

12 MR- RUSSELL:  I  thank you f  or :  your :

1 3  a t t e n t i o n .

14 JUDGE RETCH: Okay.  Ar id  UARG.

15 MS. ITIOOD: Good morning.  I  have a b i t

1 6  t  t  ' a | r u  n n  j t  i c .  i , ' s  a , - t r i d l l v  m ) t . h  h e t t e r  t h a n  i c

t ' 7  w a s  a  f e w  d a y s  a g o .  T f  y o u  c a n ' t  h e a r  m e ,

1 9  p l e a s e  l e t  m e  k n o w .

1 9 L I U D C E  R E I C H :  W e ' r e  d o r n g  l i n e .

2 Q  M S .  W O O D :  T h e  U t i l i t y  A i r  R e g u l a t o r : y

2I  Group would l ike to  thank the Board for  th is

2 2  o p p o r t u n i t y  t o  p r e s e n t  a r g u m e n t  -  W e ' v e  t a f k e d  a

Beta Court Repofting
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r  ^ r  - - :  - ^  - r - -  r f  r . , h a f  , . l a e c  r , c ,  h : F - i  t o|  , , Y  o u u u L  - u u l c L L

7 ^ ^ " r 5 1 - i  r r r w  I ' d  f i k e  t o  f o c u s  o n  t h e!  ! J  q a q  q + v ! !

n a v l  ^ r ^ n ^  ^ f  1 . t r .  " U n d e r  t h i s  A c t . "  A n d  w h a t

d o e s  " u n d e r  t h i s  A c t "  m e a n ,  a n d  d o e s  S e c t i o n  8 2 1

f a l l  w i t h i n  t h e  C l e a n  A i r  A c t ?

U A R G T S  a n s w e r  t o  t h a t  i s  n o ,  1 t

does not  -  And that  answer is  suppor ted by

t h e  t e x t  o f  8 2 1  i t s e l f ,  b y  t h e  l e g i s l a t i v e

h  i  c r  ^ . \ /  ^ l  q a - r  i ^ n  a a 1  r n , ' l  r ' l  c a  l - ' r z  r  h o

I  t - o i  s l  a t  i  w e  h i  s t o n r  o f  t h e  1 9 9 0  a m e n d m e n t s

t h e m s e l v e s  -

One of  the th ings that  is

n ^ l  i r - e a h  l a  w l - F n  \ , , n r r  r  e d d  L h e  b r i e I S  i n  t h  i  S

c a s e  i s  t h a l  a I  I  t h e  I e g i s l a l i v e  h i s ' o r : y

p o i n t s  t o w a r d s  t h i s  c o n c l u s i o n ,  t h a t  C o n g r e s s

n e v e r  i n t e n d e d  f o r  S e c t i o n  8 2 1  t o  h a v e  t h e

e f f e c t  t h a t  P e t i t i o n e r s  w o u f d  a s c r l b e  t o  i t .

P e t i t . i o n e r s  -  S i e r r a  C l u b  e a r f i e r

r a - , 4  .  I  r ^ m  ,  r - ^  I - d i  - l  - t  i  . ^  h i  c l  ^,  ,  - , , .  .  t t e  l e g  t : j l d L - L V e  t r i  b L U r y

t h a t  t h e y  s a y  s h o w  t h a r  C o n g - r e s s  h a d  i n  f a c L

c o n t e m p l a t e d  e m i s s i o n  r e d u c t i o n s .  T n  f a c t ,

^  ^ r r t  , - \  |  - / - . l -  F 1 . l  a n d  T r dL I I O L  q U U L q
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I  i k e  r o  r e a d  '  h e  e r  L  j  , r e  p a  s s a S e  I  r  o r r  L  h e

' I  
^ ^ . i  ^ 1 - F . i . , ^  L il  e g r  s  r  a t r  v e  n t  s r o l ' y  t o  y o u .

' - f h i s  i s  o n  p q g e  2 9 8 7  o f  t h e

l e g i s f a t i v e  h i s t o r y -  T h i s  i s  a  s t a t e r n e n L  b y

f - / ' \ n . t r 6 < e m a n  V n a y l ^ l - : a  l . \ n a  . , 1  h a  c ^ r n e r  r c  O f

the amendment -

" T h e  c o o p e r - M o o r h e a d  a m e n d m e n t  w i l f

a l s o  g i v e  u s  a  h e a d  s t a r L  i f  a n d  w h e n  w e  n e e d

to take steps to reduce our  carbon d iox ide

e n i  s s i n n s  R 1 ,  ' : c f  r h l  i  c l r i  r ? 1 .  r 6 - ^ r d

o f  c a r b o n  d i o x i d e  e m i s s i o n s  f o r  o u r  d o m e s t i c

r  u | i l r  n r  r t  l - h a  l l n i 1 F . lu L r - l r L y  ! r r r L r P c r t t r E , b ,  w L  v , r ,

S t a t e s  i n  a  p o s i t i o n  t o  t a k e  c r e d i t  f o r  i t s

e f  f o r : t s  t o  c o n t r o f  e m i s s i o n s .  T h i s  i s  a n

' i  m n ^ T r  r n t  n n i ,  r  ' ^ r h ; f  I  h o n e  t o  a r - h i  e v e  w i L h

th is  amendment  is  the e l imlnat lon of  the

n n q e i h i l i f r /  t h ' r  r r  q .  u t i l i t i e s  w i l l  t : e d u c e

CO2 emiss. ions as a consequence of  compl iance

wl lh  these Cfean Ai r  Act  amendments and not

o F f  . - r F d i  r -  f  . \ r  f  h a q F  r e d u c L  i o n s  .  "

I m p o r t a n t l y ,  t h e  f i r s t  s e n t e n c e  o f  /

l -  h F  r - \ : q e : . r F  T  L ' r ^ l -  a  r - ^ n d z a a q m a n  M n n r  h a : d
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1  s a y s  t h a t  i t  w o u l d  g i v e  a  h e a d  s t a r t  i f  a n d

2 when we need to tak€ steps to reduce CO2 -

J U D G E  R E T C H :  B u t  w h a t ' s  t h e

4  s i g n i f  i c a n c ' e  o f  t h e  \ , { o r d  "  r e d u c e  "  ?  I  m e a n ,  i n

5 my mind,  when you ta lk  about  reducing something,

6  y o u  h a v e  a  c e r t a i n  l e v e l  a n d  y o u ' r €  t a l k i n g

7  a b o u t  b r i n g i n g  t h a t  l e v e l  d o w n -  I f  y o u ' r e

8 ta lk ing about  a new source that  at  the moment

9  i s n ' t  c o n t r - i b u t i n g  a n y c h i n g ,  L h e n  r e g u l a r  i n q

1 0  w h a t  t h a t  n e w  s o u r c e  p u t s  o r ) t  I  d o n ' t  t h i n k

l l  \ , r o u f d  b e  v i e w e d  a s  r e d u c i n g -  S o  T ' m  n o t  s u r e

1 2  t h a t  l a n g u a g e  n e c e s s a r i l y  t r a n s l a t e s  i n t o

1 3  r e g u l a t i n g  s o u r c e s  t h a t  a t  t h e  m o m e n t  a r e n ' t

1 4  e m i t t i n g  a n y t h i n g  b e c a u s e  t h e y ' r e  n o t  y e t

1 5  c o n s t r u c t e d .

1 6 MS. tr iooD: But i f  you think about

L 7  1 o g i c a 1 l y  w h a t  i t  i s  t h a t  h e ' s  s a y i n g .  t h e  i f

1 8  a n d  w h e n ,  i f  y o u  t a k e  p e t i t i o n e r ' s  p o s i t i o n ,  t h e

19 i f  would no fonger  be an i f .  We would know that

2 0  u n d e r  t h e i r  i n t e r p r e L a t i o n ,  P S D  a n d  B A C T  w a s

2L about  to  apply ,  and we woufd even know when.  We t

22 would know that  i t  would be 18 months af ter  the
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enactment  of  the Clean Ai r  Act  amendrnents -

And I  do see your  point  about  as

e  ? - , . d r r ^ f  i r . -  r r n r r  k r n w  i s  f  h - r '  ' . 1  i = f  F . r r - r l

f rom what  a new source would do? And I

L h i n k  y o u  k n o \ r ,  l d h e n  C o n g r e s s  i s  s p e d k i n q ,

s o m e t j . m e s  t h e y  u s e  t h e  w o r d s  " r e d u c e "  a n d

s o m e t i m e s  t h e y  t - a l k  a b o u t  r e g u l a t i o n ,  a n d  I

l -  h i  r ' F  r h e r r r  , F  i r c i  n n  r h a c o  i  n l  a .  - h r . d a > l a ]  \ /

; . r r r  f h - r / ' r p , h i n L i n -  l h : r  a  - F - r " l i f  i n n  i s  a

f o r m  o f  r e d u c t i o n .  A n d  i n d e e d ,  i f  y o u  t h i n k

about  you know, PSD and BACT apply ing to

j u s t  a  n e w  s o u r c e ,  i t  i s  i n  f a c t  a  f o r m  o f  a

r e d u c t i o n  b e c a u s e  i t ' s  f e s s  t h a n  i t  w o u l - d

h a v e  b e e n  w i r h o u L  t h e  B A C ' |  b e i n g  a p p  I  i e d -

JUDGE WOLGAST: That  assumes,  though,

t h d t  l h e  e n d  o l  r h e  a n a L y s i s  i s  L h a L  t h e r e  i s  a

w i a b l e  l e c h n o l  o c r w .  o l :  t h e  o t h e r  c r i t e r i a  a r e  n i e t

t o  i n s t a f f  L o  r e d u c e  B A C T  e m i s s i o n s .

M S .  W O O D ;  R i g h t ,  a s s u m i n g  f o r  t h e

s a k e  o f  a r g u m e n t .  B u t  T  t h i n k  t h a L  - -  y o u  k n o \ d ,

I  don ' t  know whether  or  not  that  technology

e x i s t s ,  b u t  I  L h i n k  - -  y o u  k n o w ,  f o r  t h e  s a k e  o f
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1  a r g u m e n t ,  a s s u m i n g  t h a t  i t  w o u l d .  O L h e r w i s e ,

2  y o u  k n o w ,  i t  w o u f d n ' t .  B u t  a t  s o m e  p o i n t  j n  t h e

3 f  l r ture,  you could see whether  i t  ex ls ts  no\ 'u  or

4  n o L ,  w h e t h e r  i t  e x i s t e d  a t  t h e  t l m e  w h e n

5  C o n g r e s s  w a s  c o n t e m p f a t i n g  t h i s .  T t ' s

6  c e r t a i n l y  - -  y o u  k n o w ,  p r o b a b l e  t o  L h i n k  t h a t  i t

7  w o u l d  e x i s t  a t  s o m e  p o i n t .

L r , 4  L ' h r 1 -  i  e  r r a r r r  c l  p : -rr  wnen you l 'e

9  l o o k i n g  a t  t h e  l e g i s l a t i v e  h i s L o r y  i s  t h a t  i n

1 0  d e a l i n g  w i t h  c a r b o n  d i o x i d e  e m i s s i o n s ,

1 1  C o n g r e s s  t o o k  g r e a t  p a i n s  t o  b e  s u r e  t h a t  i t

L 2  w a s  n e v e r  d o i n g  a n y t h i n g  t h a t  c o u l d  b e

1 l  c o n s L r u e d  a s  a  r e g u l a L i o n ,  o r  . i n y t h i  n g  t h a l

L 4  w o u l d  i m p o s e  m a n d a t o r y  e m l s s i o n  r e d u c t i o n s  a t

1 5  t h a t  t i m e  o n  c a r b o n  d i o x i d e  e m i s s i o n s .

1 6 T  f  r r  i  a  l . p  u / t s A '  p - l  i  L i o n e r S  a r  e

I 7  s a y i n g ,  t h e n  S e c t i o n  8 2 1  w o u l d  h a v e  i n  f a c t

1 8  c o m p e l l e d  t h a t  e i t h e r :  i n  1 9 9 0  o r  i n  1 9 9 3 ,

1 9  d e p e n d i n g  o n  w h e t h e r  y o u  b e l i e v e  i t  w o u l d

2a have compel fed i t  upon the enactment .  o f  bhe

2L Clean Ai r  Act  amendments or  once EPA

) )  n r n m r r l . r a l F . l  I  h p  r o n r r ' l ^ l  i ^ n q  f . ' r  m . \ n i  t -  ̂ r i n n
L  I I L  ! L Y U ! q L
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JUDGE STEIN:  Do you agree wl th EPA

2  t h a t  b y  v i r t u e  o f  t h e  f a c t  t h a t  t h e  P a r t  7 5

I  r e g u f a t i  o n s  a r e  a t  l e a s t  i n  p a r t  u n d e r  8 2 1 ,  L h a t

4  i h r l e F  r F . r r l  A f  i o r : t s  a r e  u n e n f o r C e a b l e  u n d e r

5  S e c t l o n  1 1 3  o f  t h e  A c t ?

M S .  W O O D :  N o ,  T  d o n  '  L  .  W h e n  y o u  1  o o k

1  a L  8 2 1  i t s e l f ,  t h e  l a s t  s e n t e n c e  o f  S u b s e c t i o n  A

B  o I  S e c r  i o n  9 2 l  s a y s  a n d  I ' n  g o i n q  t o  p u L  i r

9  1 : h e  c o r r - e c t  s e c t i o n  n u m b e r s ;  t h e y ' r e  w r o n g  i t

' r n  I  A -  ^ r  i - : - -  |  r  6 y r  .  i . l . h F  n r o v i s i r - ) n s  O L

1 1  S e c L i o n  4 1 2  ( e )  o f  T i t l e  4  o f  t h e  C l e a n  A i r  A c t

1 2  s h a l l  a p p l y  f o r  p u r p o s e s  o f  t h i s  S e c t i o n  l n  t h e

13 same manner and to the same extent  as such

1 4  n r n V i q i n n  a n n l  i a s  f  n  t h F  ' r o n i t . r r i n q  d n d  d a t a

1 5  r e f e r r e d  t o  i n  S e c t i o n  4 1 2 . "

r6 T h ^ r  ^ r ^ \ , i c i n n  - -  i n  r l n i  n d  l h . r l

a7  rvha t  Congress  d id  was  t i e  i t  t o  Subsec t i on  E

18  o f  412 ,  wh ich  i s  t he  p roh ib i t i on  aga ins t

19  ope ra t i ng  a  sou rce  i n  v io la t i on  o f  t he

20  mon i ro r i ng  requ i remen ts .  And  -L r ' s  Lh rough

2L  tha t  l as t  sen tence  tha t  i t  t i es  i t  i n to  t . he

) 2  o n  r a r n e r r e n r  n - O v i s i o n s  o f  L h e  A c t .
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J U D C E  W O L C A S T :  S o  t h e n  i L ' s  y o u r

2  p o s i L i o n  L h a L  S e c t i o n  4 1 4  a n d  S e c t i o n  1 1 3  w o u l d

3  a p p l y  t o  a n y  v i o l a t i o n s  o f  t h e  m o n i t o r i n g

4  p r o v i  s i o n s ?

M S -  W o O D :  T o  a  v i o l a t i o n  o f  t h e

A  r n n n  i  l  ^ r  i  , , - ?  V a L

JUDGE WOLGAST: And le t  me iust  ash

B  y o u  a  q u e s t i o n  a b o u t  t h a t ,  b e c a u s e  - -  T  m e a n ,  i n

9  S e c t i o n  4 L 4 ,  i t  s a y s  i t ' s  u n l a w f u l  f o r  a n y

1 ( l  q r r h i  F - l -  1 ^  t h a  c , , h n h r n l  a r  F ^  1 / i ^ l a l F  a n \ , '

1 1  p r o h i b i t i o n  r e q u i r e m e n t  o f  a  r e g u l a t i o n

12 promufgated pursuant  t -o  the subchapter  shal l  be

1 3  a  v i o l a t i o n -  A n d ,  y o u  k n o w ,  a S  1  r e a d  t h a t ,  i t

1 4  s e e m s  f i k e  t h e  m o n i t o r i n g  p r o v i s i o n s  e i L h e r  a r e

1 5  a  r e g u l a t i o n  p u r s u a n t  t o  t h i s  s u b c h a p t e r  o r

1 6  t h e y ' r : e  n o t  -

L 7 M S .  W O O D :  T h e y  m a y  n o t  b e  f o r  L h e

l B  p u r p o s e s  o t  4 I 4 ,  b u t  T  t h i n k  w h a t  C o n g r e s s  i s

r q  r r r / j n ^  t  ^  . r ^  I n  t h a t  S e n t e n c e  i s  m a k e  s u r e  i t ' S

2 A  e n f o r c e a b l e ,  b e c a u s e  L h e y ' r e  a d d r e s s i n g  y o u r

2 7  e x a c t  c o n c e r n ,  w h i c h  i s  w h a t  i s  t h e  p o i n t  o f

. r i  r n r i  n . T  r e n r l i  r c ' n a n f  i  f  t h e r e ' S  n or r d  v  f r r !  l r r r Y  l L q u

Beta Court Reporting
www. betareporting.com(202) 464-2400 (Bo0) s22-2382



1 0 7

1  s t i c k  w l L h  w h i c h  t o  e n f o r c e  p e o p l e  c o m p l y i n g

z  w l t n  a t _  1

J U D C E  W O L C A S I ' :  F x d c r l y ,  b u r  d o e s n ' t

4  t h i s  f e a d  u s  L h e n  - -  i t ' s  p a r t  o f  t h e  A c t  f o r

5  o n e  p u r p o s e  a n d  n o t  p a r t  o f  t h e  A c L  f o r  a n o t h e r

5  pu rpose?

'/ M S .  W O C D :  I  d o n ' L  r h i n k  i L  i s  p a r l  o f

B  t h e  A c t ,  a n d  I  d o n ' t  t h i n k  t h a t  t h a t  s e n L e n c e  o r

9  L h e  f a c t  t h a t  i t ' s  e n f o r c e a b l e  t h r o u g h  t h e  A c t

1 0  m a k e s  j - t  a  p a r t  o f  t h e  A c t .  I  t h i n k ,  i n d e e d ,

1 1  w h e n  y o u  l o o k  a t  t h e  l a n g u a g e  o f  t h e  s e n t e n c e

1 2  ] ' m  s a y i n g  t h a t  t i e s  i t  t o  S u b s e c t i o n  E  o f  4 L 2 ,

1 3  i t  s a y s  T i t l e  4  o f  t h e  C l e a n  A i r  A c t .  A n d

- - ' -  ' l L  L h a t  w a so Y o  | , "  L L '  |  -  9 \ r c -  4 r r  a l Y u  r q '

1 5  d  i s c r - i s s e d  e a r l i e r .

7 t r ' / - - 1 . r F q q  u r A .  1 r F 1 1 '  - a  r e l u l  n O L  t o

1 7  s a y  " t h i s  A c t - "  T h i s  s e c t i o n  d o e s  n o t  h a v e

l R  t h r  n . F f a t  n r v  ^ - . -  - \ e  C l e d n- r  - L c r r r g u c 1 9 s  L r r o r  - o / r )  L ,

19 Ai r  Act  is  amended,  But  I  do th ink they

20 wanted to make sure that  at  least  i f  someone

2 1  d i c l  n o t  c o m p - I y  w i t h  t h i s  r e q u j T e m e n t ,  L h a t  i r

22 woufd be enforceable -
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1
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1 0

1 1

I 2

1 3

I 4

1 5

1 5

1-'1

1 B

t 9

2 0

2 I

2 2

A n d  i t  m a k e s  s e n s e ,  g i v e n  t h e  f a c L

t h  , L  t h e s e  w c - r c  c f e c L r i c  u L  i  I  i c y  u n i  L s

- r r h  , - r - r  l ^  t h F : -  d  - r i .  n r n r . r r r n  . n ' , e  i t

r o  a  p r o v  i s  l o n  .  n  r  h -  a c i  d  r a i n  p i  o g  r a n  -

T h a t  d o e s n ' t  m e a n  i t  b e c a r n e  p a r . t  o f  t h e  A c t .

JUDGE I , , iOLGAST: But  the probf  em I  rm

l - . r , i _ , r  i c  ' n .  i r  ' n  n n  F n f  . r - e ^ l ' F ,  w n r r  h a v e  r O

b e  a b l e  t o  l n v o k e  t h e  j u r i s d i c t i o n  o f  [ h e  c o u r t

u n d e r  1 1 3 ,  a s  y o u  s t a r e d .  A r d  i n  o r d e r  c o  p l e a d

l -  h a f  h . z  l - a - m e  ^ f  l  l  ?  r ' n , .  h - r r o  i '  / - \  c h n w  I  h a L4 ! J ,  
l v q  

r u w !

t h e r e  j s  c r  v i o l o t  i o n  o i  d  r e q u i  r e m e n L  o r

p r o h  i b ,  L  i o n  o f  t h e  s u b c h a p L e r ,  o r  i  n  L h  L s  c a s e ,

4  ( a )  .

M S .  w o o D :  I ' d  h a v e  t o  l o o k  a t  t h e

l A n . r t r : r J a  ^ f  I '  T  . l ^ n ' r  L n ^ L '  i  l  \ / / - \ r l  1 - a " -o r ' 9 J a r e  u L  r i .  '  / u u  ' r a v c

i l  i n  f  r . r n l  n f  r r n r r

J U D G E  W O L G A S T :  O f  . .  I , m  S o r l y .

M S .  W O O D :  O f  4 1 2  ( e )  ?

. f U D G E  W O L G A S T :  I n  f a c t ,  I  d o .  ' I t

s h a f l  b e  u n f a w f u f  f o r  t h e  o w n e r  o r  o p e r a t o r  o f

r . . F  c i r h i A . i  t ^  l -  h a  q r r h / - h ^ ^ l -  a r  1 / - \  . - - ' - - ' -a r  r /  r J J r  I ' P s l d L E

r , r i ' h n , , r  e n m n l r r : n - . l  \ ^ , i r h  l - h a  r p . 1 r ,  i . r e m e n L s

Beta Court Repofting
www. betarepofting.com(202) 464-2400 (800) s22-2382



1 0 9

1  o f  t h i s  s e c t i o n  a n d  a n y  r e g u l a t i o n s  i m p l e m e n t i n g

2  t h i s  s e c t i o n .  "  T h c n  t h a t  s e n d s  y o u  t o  t h e

f  e n f o r c e m e n l  p r o v i s l o n s  o f  4 1 4  t h a t  t a l k s  a b o u t

4  i : e g u l a t i o n s  p r c m u l g a t e d  p u r s u a n t  t o  t h i s

5  s u b c h a p t e r  s h a 1 l  b e  a  v i o l a t i o n ,  a n d  t h e n  t h a t

6  t a k e s  y o u  t o  1 1 3 ,  w h i c h  i s  t h e  q e n e r a l

7  e n f o r c e m e n t  p r o v r  s t o n s .

N l S .  W O O D :  B u r  T  d o n ' L  s e e  h o w  L d k  - n g

9  t h o s e  s t e p s  m a k e s  S e c t i o n  8 2 1  a  p a r t  o f  t h e  A c t -

1 0  f  t h i n k  C o n q r e s s  w a s  v e r y  c a r e f u l  t o  k e e p  l t

1 1  o u t s i d e  o f  t h e  A c t ,  b u t  a f s o  w a n t e d  i t  t o  b e

7 2  e n f o r c e a b l e .  S o  t h e y  m a k e  t h e  c r o s s  r e f e r e n c e

1 3  t o  E ,  j u s t  a s  t h e y  a l s o  c r o s s - r e f e r e n c e  A  a n d  B

1 4  o f  S e c t i o n  4 1 2  a s  t o  t h e  t i m l n g  a n d  t h e  m a n n e r

1 5  i n  w h i c h  t h e  m o n i t o r i n g  s h o u l d  t a k e  p l a c e .

1 6 o r h a r  
' l  

a d i  q  l  r f  i  r r o  h  i - ,  - y "  - r ^ -u r  y  d  ,  - u

t 7  s u p p o I L s  L L i s

JUDGE REICH: We have another1 8

19  ques t i on  -

20  Ms .  wooD:  You  have  ano the r  - -  I 'm

2 I  so r r y .

22  JUDGE WOLGAST:  Yes .  One  o the r  qu i ck
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1  q u e s t i o n .  o n  p a g e  B  o f  y o u r  b r i e f ,  a n d  t h i s  i s

2  t o  g o  b a c k  t o  t h e  t e x t  i t s e f f  a f  8 2 7  -  Y o u  s a y

3  t h a t  i L  w a s n ' L  c o n g r e s s i o n a l  i n t e n t  t h a t

4  t h e  - -  a n d  I ' m  p r o b a b l y  n o t  u s i n g  y o u r  e x a c t

5  v e r b i a g e  h e r e ,  b u t  i t  s a y s  t h a t  t h e  p r o v i s i o n s

6  i n c f u d l n g  8 2 1  d i d n ' t  a m e n d  -  a n d  L h e n  t h e s e  a r e

" l  yo1j ] :  words:  "Or.  add to the text  o f  the CAA. "

I  And I  unders land where you say i t  "d id not

9  a m e n d , ' r  b e c a u s e  t h a t ' s  i n  t h e  t i l l e  o f  t h e

1 0  s e c l i o n  - i t s e I l .

1 1 A n e l  m L ;  n r  o c r  i a r i  q  ,  h  i : . r r 3

L 2  " o r  a d d  t o ? "  l n ^  f ^ T  i - h a r  ^ y a m i  - 6  a r e  y o u

13 re ly ing on text  or  are you re ly ing on the

1 4  l e g i s l a t i v e  h i s t o r y  o f  B 2 I ?

1 5 MS -  t rJoOD: I  'm not  sure t } la t  when we

1 6  m a d e  t h a t  s e n t e n c e ,  t h a t  w e ,  f r a n k l y ,  g a v e  i t

L 7  t h a t  m u c h  t h o u g h t .  I  t h i n k  w e ' r e  t a l k j n g  a b o u t

1 8  a m e n d i n g  t h e  C l e a n  A i r  A c t .  W e r r e  p r o b a b l y

1  q  m o : n i  r a  v r h p r a  r r a r r  , r a  - i r > ^ ^  i  h d  l -  h 6  |  i 6 - . . - ^ -  r h . tr r t r l t r  r r r 1 9  w r r \ : t s  ) / v u  ! L  ! , . o . , y r  ' :  L r - L  f c r r r g u o Y c

2 0  p e r h a p s  w h e n  w e  s a i d  " a d d  t o "  w e  m e a n l  " a d d i n g ,  "

) 1  l i k o  f n r  o v : m n l a  r h +  r c i r i  r . r i n  n rF . ' o g r a m  w a s

2 2  a d d e d ,  I L  w a s  a n  e n L i r e l y  n e w  t i r l e .
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I  d o n ' t  t h i n k  t h a t  i t  w a s  - -  t h a t

2  t h e  u s e  o f  b o l h  w o r d s  w a s  l n t e n d e d  t o  h a v e

f  a n y  q  a e a  l  i r n p a c l

J U D G E  R E I C H :  O k a y ,  t h a n k  y o u .

M S  .  W O O D :  t h a n k  y o u .

J U D G E  R E I C H :  W e  h a v e  S i e r r a  C l u b  f o r

7  u p  I o  t i v e  n i n u l e s  o f  r F b u l  L a l -

M s .  S p a l d i n g .

M S -  S P A L D T N G :  T h a n k  y o u .  A s  T  h a v e

1 0  a l r e a d y  d i s c u s s e d  i n  o u r  b r i e f s  a n d  o u r :  p r e v i o u s

1 1  a r g u m e n t ,  S e c t i o n  8 2 1  i s  p a r t  o f  t h e  A c t .  A n d  I

7 2  w a n t  t o  n a k e  a  f u r l h e r  p o i n t ,  L h a t  L y  d e s c r i b i n g

1 3  8 2 1  a s  p a r t  o f  t h e  C f e a n  A r r  A c t  i n  i t s

L 4  r u l e m a k i n g s ,  E P A  h a s  a d o p t e d  a n  i n t € r : p r e t a t i o n

1 5  o f  t h o s e  p r o v i s i o n s  o f  t h e  A c L  t h a t  i s  d u e

16 deference.  AJ]d the EPA cannot  arb l t rar l ly

7 7  c h a n g e  t h a t .

1 8 M o r e o v e r ,  u n d e r  t h e  D .  C .  C r r c u i t  I  s

1 9  l i n e  o f  c a s e s ,  i n c l u d i n g  P a r a l y z e d  V e t e r a n s

? o  v  M r - l  r - a n t  P r  r ' \ r -  - . ' l ^ n t P . l  , .( a r r  c Y s '  r t y  r r a >  c u u t J L L u  {

) 1  I a r r e l  i  " - 1 r a r n r . a - _ a t  i o n  S u c h  a s  E p A , s

2 2 .  i n t  e r n r e t a r i o n  L h a t  S e c L i o n  8 2 1  i s  n : - f  n f
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L h e  C f e a n  A i r  A c t ,  a n  a g e n c y  m a y  o n l y  r e v e r s e

L h a f  i n f e r n r e F a f i o n  o u r s u a n t  t o  n o L i c e  a n d

- . ) m m F n l  r .  l - r r : k  i  r - , r  F D A  n a l  r n f  r F \ r J 1 r i - F  t h a L

' r n t e l - p T e t a t r o n  p u r s u a n t  L o  s . r b s e q u e n t

^ , , i n a n ^ -  d - - . , n - n r -  ^ -  h r  i o f  i n a  i n  r h i c
Y u ' u o l I L - , q | | I l l j I

m a t t e r .

T  \ , / a n t e d  t o  f o c u s  a  l i t L l e  b i t  m o r e

o n  t h e  s t a t e m e n t  o f  C o n g r : e s s m a n  M o o r h e a d  a n d

f h -  l e n i . l F f  i - / , =  h i  - - n r w  ( ] {  S e l - J  i n r  o 2 l  A I ] d

t  h i q  n n , - -  I n  v i a r  , r r  . l n F  F ^ i - h  n n  l -  h i c  n a l t

' h l r  , , ^ , ,  i  - - r  4 \ - 1 ^ , t L  - h e  r  r ' " r n q e  A n d

I  h a d  t h e  c h a n c e  t o  l o o k  a t  t h a t .  A n d  i n  t h e

s e c o n d  p a r t  o . [  L h e  p u r p o s e ,  i r  s a y s ,  " W e  n e e d

to form a basel ine so we know what  the

t r f  i l  i r r r  a f  f  . \ . r  i e  i n  a l o r r i n r - :  , , n  r  h , r  n r . ' h l  , - m

s o  t h a t  w e  k n o w  w h e n  t o  g i v e  t h e m  c r e d i t  f o r

I  h | 1  i  r  r , - . l r r ^ r  i n . r e  . = n . l  L , h F n  t . i 6  l - , n ^ q ,  I  h - \ ,  A I e

h ^ t  n o z h A n q  m a r r i  r n  r c  ^ , , i n k 1 r r  > c  w o  w n r r l d

f i ke  .  "

So  i t  assumes  tha t  u t i f i t i es  w i l l

h c  , : d d r e q s i n . r  . : r r h . \ n  d i  o x i d e  e m i  s S l o n s -

Ar ld  Lhen - t  a - lso  wdn l  to  jus l
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c l a r  i l V  o n F  n . l  i n l  I  h : l  r a \ , } - F  . l / a q n r f  r F o n  L O

b e  s a i d ,  b u t  I  t h i n k  t h a t  s o m e t i m e s  i n  t h e

n f  l h i  r h 1 r 1 t  q  h - . .  r

c o n f  l d l  i o n  o l  I h e  r e q u  i r r . m e n t s  o l

S e c t i  o - r  B 2 l  ,  a n d  t h e  j n t e r p r e L a t i o n  o l

S e c t i o n  1 6 5 ,  o f  t h e  t e r m  " r e g u l a t i o n "  i n

S e c t i o n  1 6 5 .  A n d  I  w a n t  t o  m a k e  s u r e  I  s a y

t h a t  t h e  - -  o f  c o u r s e ,  t h e  S e c t i o n  1 5 5  w a s

a c l o n f  e d  j n  1 q ' 7 ' 7  ̂ n . l  l - h e  1 9 9 0  a m e n d m e n t s  t o

c h e  C l e a n  A i  r .  A c t  a n d  t h e  I e g i s l o t i v e  h j s t o r y

o f  t h o s e  a m e n d m e n t s  d o e s n ' t .  d e t e r m i n e  w h a t

i h A  A r r e n . - l / r q  i n i a r n r e t a t i o n  S h o u l d  b e  u n d e l

S e c t i o n  1 6 5 ,  t o  t h e  e x t e n t  t h a t  t h a t  l s s u e

h a  e  . r . 1 t  i a n  - ^ n f r r c a / t

I  a f s o  w a n t  t o  p o l n t  o u t  t h a t  t h i s

d i s t i n c t i o n  b e t w e e n  a  p o l l u t a n L  s u b j e c t  t o

r e g u - l a L i o n  a n d  a  l a c i - I i t y  s u b l e c t  c o

r e o  l a l  i o n  i q  r . A ^ I l w  - r  r ' - -  - r - -  T h er  /  J U 5 L  o  L c u  r r q ! r  L , , y .

n ^ l  I r r l - ^ n l -  i  c  c r r l - , i o n t  t n  m n n i  l - n r  i n a

M . \ n i i - . - r r i n c r  i c  >  f n r m  n f  r , - z - r r r ' l : r i , - r n

F . , ' a n  \ ' i I h  D o I l u t a n t s  L h a L  a r e

s u b j e c t  t o  a c t u a l  c o n t r o l  o f  e m i s s i o n s ,  i t ' s
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1 1 4

I  f  h -  f  a r - i  l  i t  r z  o r  f  h , .  . r - e r a f  o r .  A n . l  n o t  e v e n

r  l - h o  f , r ^ i I i t r r  i i - ' c  - h c  ^ n F r - A f  . 1 r  t L ^ f  L S

1  .  r 1 -  i a r - r  f .  T A , 1 1 . l a t i o n  -

A r d  w i L h  L h e  v a r  j  o r . s  d  i c t i  o n a r y

5  d e f i n i t i o n s  o f  t h e  t e r m  " r e g u f a t i o n ,  "  t h e

5 polnt  is  that  Congress used the same word in

7  t w o  d i f f e r e n t  p r o v i s i o n s ,  a n d  t h e r e  h a s  b e e n

I  no appropr ia te fevel  o f  anafys is  about  why

9  t h a t  v / o r d  s h o u f d  m e a n  d i f f e r e n t  t h i n g s .  T h a t

1 0  l r d s  b e e n  < i v a i l a b l e  I o r  p u b ] i c  i n p u t .

1 1 The remand in  th is  case is

1 2  i m p o r t a n t ,  b e c a u s e  t h i s  i n l e r p - r e t  d L  i o n ,  w h i  c h

1 3  i s  e x p l a i n e d  f o r  t h e  f i r s t  t i m e  i n  t h i s

14 permi t  proceeding,  is  among the most

1 5  s r g n i f i c a n t  d e c i s i o n s  E P A  h a s  m a d e  u n d e r :  t h e

1 6  P S D  p r o g r a m .

1 7 I f  E P A  d o e s  h a v e  d i s c r e t l o n  t o

1 8  a d o p t  t h i s  i n t e r p r e t a t i o n ,  g i v e n  t h e

1 9  t  r e m e n d o u s  s i g n i f i c a n c e  a n d  i m p l j c a t i o n s  o I

1 ^  r t r . i d  l ^ - i - i ^ -  i t -  h , , ^ r  - r l ^ n t -  i F  ^ ^ l \ /  ^ f t p rc r u u P L  t L  u r r f J  u r  ! !  '

) 1  c  i v i , n r r  l h e  n r r h l i n  r n  n n n n r l  r r n i i \ /  l o  n r n r r i d , -

z z  r  n p u f  .  l  n l  s  w r _ L  L  a t l o w  p r  l m a r y  p o  r  l c y

(202) 464-2400
'1
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clec is ionmakers in  Region I  and EPA

f l p - , 4 a r r : . F a r c  I  i n a f  l l l  i d , . r  : l l

r F  .  . - \ /  t n  i m n '  i r a -  , ' - . ' , S  a n d  I a c L o r s  b e f  o r e

T i , r l , i n o  ^  l i ' r . i l  r l e n i q i o n  L h a L  w t - i t , - s  f  h . i  s

i n f  ^ r 1 - r - r , r f  i . r n  i  n r ^  C L O n e .

A r r d  f i n a l l y ,  I  j u s t  w a n t  t o  s a y  a

word  about  the  fuLure .  A t ,sen t  some

i  r - l  a r  v c r  i n -  i . r  i n n  h , z  a . r n ^ r a q q  p A . ' r  ' l  
i m : L S

t ^ , i  r ' r  h a  r h h r  j  ^ A  f  ̂ r '  ^ a r b o n  d i o x i d e  e m i s s i o n s

e v e n t u a l l y -  I f  n o t  b e c a u s e  o f  S e c t i o n  8 2 1 ,

Lhen because of  an endangermenL determinat ion

o r  b e c d u s e  o f  t h e  A p p r o p r j d l  i o n s  A c t  o f  2 0 0 8 ,

w h i c h  i s  n o t  c i t e d  i n  o u r  b r i e f s .  A n d  I  o n l y

m F r  "  i r - 1  i r  l / ' \  n . \ i n l  ^  r l  l h a l  i l -  r , - - , r i r A c  E P A

r r r l  h n r i  t  v  t r n d e r  f  h e  r - l g a 6> L  r r r 9  4 u L  - r v r  L  r  J  r r r u \

A i r  A c t  t o  e s t a b l i s h  r e g u l a t i o n s  r e q u l r i n g

r r ^ . r  i  I  n r  i  n r r  e n d  r p n ^ r f  i  r r  r l  n  r a p r  ! - n r r q l ]  - . - r S e S

v r i t h i n  1 8  m o n t h s .  S o  t h o s e  m o n i t o r i n g  a n d

r F n . \ r l  I  n . r  r e . ' - r ' l  a l -  i  n n e  = r a  r - n m i r n  : n r l  i  I  r S

e x n l i r : i f  l v  r r n c l e r  t h e  C l e a n  A i r  A c L .

I c - l  t h e  m e a n t i m e ,  c o a f - f i r e d  p o w e r

n l  a n l -  <  r n u r  h o i n a  n a v m i  r r o , . t  w i  l  I  h e a  i n  q n p_ J _ - -  _ f  _ w t  n g
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1 1 6

1  m i l l i o n s  o f  t o n s  n F y -  1 / F a y  n f  r - a r b o n  d i o x i d e

2  i n t o  t h e  a i r ,  a n d  w i l l  o p e r a t e  f o r  a

3  h a l f - c e n t u r y  o r  m o r e ,  d r a m a t i c a l L y  l i m i t i n g

4  o u r  o p t i o n s  f o r  r e d u c  l n g  t h i s  n a t i o n ' s

5  g r e e n h o u s e  g a s  e m i s s i o n s  a n d  m i n i m i z i n g  t h e

6  w o r s e  e f f e c t s  o f  c l i m a t e  c h a n g e .

The Board shoufd remand the Bonanza

B permi t  and requi re Region B to inc lude a BACT

9  l i m i t  f o r  c a r b o n  d i o x i d e .

1 0 J U D G E  R E I C H :  T h a n k  y o u .  T ' d  f i k e  t o

l 1  Lhc rnk  counse l  l o r  t he  exce l l en t  qua l i t y  o r

72  a rgumen t  t h i s  morn ing .  I 'm  su re  i t  w i l l  be

13  he lp fu l  t o  t he  Board  i n  i t s  de l i be raL ions .

I 4 I n , - l  l h i c  h o r r i n d  c l : n , 4 , r  = z l - i n r r r n p , l

15 ( t / iher  eupon,  at  approx imate ly

L 6 1 1 : 5 8  a . m . ,  t h e  H E A R I N G  w a s

1 7  a d j o u r  r  e d .  )

l 8

1 9

2 0

2 I

2 2

* * * * *
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E R T I I " I C A T E

L o  c r r L j I ) /  L  h a L  L h e  f o r e g o i n g

t h e  M a t L e r  o f :

T N  R E :

DESERET'  POWER ELECTR]C COOPERATIVE

BEFORE :

DATE:

PLACE :

THE HONORABLE EDWARD E.  REICH

M A Y  2 9 ,  2 O O B

W A S H I N G T O N ,  D .  C .

y a h v a c A n l  c  l h o  l r , l l  - n d  - ^ m h l a l - a  n r n r - e p d i  n c q  n FL U " ' u '  L s r

t h e  a f o r - e m e n t i  o n e d  m a t t e r ,  a s  e - L e u t  r o n i c a l l y

r e c o r d e d  a n d  r e d u c e d  L o  r y p e w r i L i n g .

Beta Court Reporting
www. betareporting.com(202) 464-2400 (800) s22-2382


