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3
1 PROCEEDTINGS
. 2 MS. DURR: The Envirconmental Appeals
3 Beard of the United States Environmental
4 Protection Agency is now in seggion for oral
5 argument in re: DegerelL Power Eleciric
) Cooperative, Permit No. PSD-0QU-0002-04.00,
7 PSD Appeal No. 07-03, the Honorable Judges Anna
8 Wolgast, Ed Reich, Kathie Stein presiding.
9 Pleage turn off all cell phcnes,
10 and no recording devices are allowed.
11 Please be seated.
12 JUDGE RETICH: Good morning. We're
13 hearing oral argument this morning in the matter
. 14 of Deseret Power Electric Cooperative's Bonanza
15 Power Plant, tLhe PSD permib appeal pursuant to
16 the Board's crders of March 31, 2008 and
17 April 28, 2008.
18 I would like initially to address
19 the scope of this hearing. The sole issue
20 before the Board in this hearing is the issue
21 on which the Board granted review in its
22 order of November 21, 2007. That issue is
®
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whether the Region erred by failing to
reguire a best available control technology
limit for the control of carbon dioxide
emissions, ag Petitioner Sierra Club argues
was required by Section 165 of the Clean Air
Act.

While Sierra Club'e petition also
raised a second issue relating to an alleged
error in failing to consider certain
alternatives to the proposed facility, review
was not granted on that issue, although the
Board continues to hold it under advisement.
That, as said, is clearly specified in the
Brard's order of March 31, 2008 gcheduling
this argument. That igsue ig not within the
scope of this morning's argument.

I chould also note that as invited
by the Board's order granting review, the
Board received a number of amicus briefs on
both sides of the issue, and in fact, as I'll
address shortly, certain amici have been

invited to participate in this morning's
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argument. A number of the amicus briefs
discussed the issues of global warming, the
contribution of greenhcuse gases, and the
implications for control in a much broader
context than the issue before us today.

While the Board greatly appreciates
the time and effort of all the amici in
attempting to assist the Board in its
deliberaticns, we must reliterate that we are
only focused on and empowered to address the
much more narrowly-defined issues raised in
the petition.

Turning to how we'll proceed this
morning, we will follow the order set forth
in our April 28, 2008 order regarding oral
argument . Sierra Club as Petiticner hasg been
allocated 30 minutes for its argument, and
may, 1f it chooses, reserve at the beginning
cf its argument up to five minuteg for
rebuttal.

Then we will hear Arom one of the

amicl supporting Sierra Club's position for
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up to 15 minutes, that being counsel for
eight state attorneys filing

collectively -- more particularly, the
attorney generals of the states of New York,
California, Connecticut, Delaware, Maine,
Massachugetts, Rhode Izland, and Vermont.

Then, EPA's regional office and
Office of Ailr and Radiation, as represented
by EPA's Office of General Counsel, will be
afforded 30 minutes, followed by Permitee
Deseret for 10 minutes, and amicus Utility
Air Regulatory Group, aligned with EPA, for
10 minutes. Then Sierra Club may use the
reserve time, 1f any, for rebuttal.

I would note that while the Beoard
invited the National Farks Conservation
Association, who filed an amicus brief
gupporting the Petitioner, to make a brief
presentation, they notified the Board by
letter of May 27, 2008 that they will not be
making an appearance. 2

As to each of the amici
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participating in this argument, the Board's
order of April 28, 2008 specified which
portions of their brief the RBoard would like
them to address. It would be most helpful to
the Board in aveoiding unnecegsary repetition
if amici weould focus thelr arguments
accordingly.

And finally, as those familiar with
oral arquments well know, the Beoard is likely
to. ask numerous qguestions during the course
of this morning's argument. The Board's
purpose in asking these guestions is teo fully
probe the issues before it, and to assure the
Board's full understanding of the poesitions
of the wvariocus parties.

The questions themselves should not
in any way be interpreted as reflecting any
particular leaning of the Board, or even any
particular judge at this time.

Now T'd like to begin by asking
counsel to state their names for the record

and whom they represent, proceeding in the
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order in which they will be arguing,
beginning with Sierra Club.

MS8. SPALDING: Joanna Spalding for the
Sierra Club.

M5. COSTELLO:. Morgan Costello,
assistant attorney general with the New York
State Attorney General's Qffice, on behalf of
the state (inaudible).

JUDGE REICH: Thank veou.

'ME. DOSTER: EBrian Dogter, EPA Office
of General Coungel.

MRE. RUSSELL: Jim Russell, Winston &
Strawn, on behalf of Deseret.

MS. WOOD: Allison Wood, Hunton &
Williams, on behalf of the Utility Air
Regulatory Group.

JUDGE REICH: Thank you, Counsel.

Ms. Spalding, you may proceed. And
please advige ug up front whether vyvou're
reserving time for rebuttal.

MS. SPALDING: Good morning. My name ¢

is Jeoanne Spalding, and I represent the Sierra
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Club.

And veg, I would like to ressrve
five minutes for rebuttal.

JUDGE REICH: Thank vyou.

Feel free to proceed.

MS. SPALDING: Thank vyou.

Degeret's Bonanza Plant will emit
1.8 million tons ¢f carbon dioxide every
yveary, likely for half a century or mocre.
Carbon dioxide is a pellutant regulated under
the Clean Air Act. Congress mandated EPA
promulgate regulations requiring monitoring
and reporting of carbon dioxide when it
amended the Clean Air Act in 1%90, and EPA
did promulgate those regulations in 1993.

Best Available Control! Technology
is required for each pollutant subject to
regulation undexr the Act, so EPA must impose
BACT on Bonanza's carbon dioxide emissions.

Degpite the statutory mandate, EPA
has refused to require BACT for carbocn

dioxide emissions, narrowly interpreting the
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1 meaning of the word "regulation." EPA's
. 2 position is wrong. It is at odds with the
3 plain meaning, structure, and history of the
4 Clean Alr Act, and it is based on reasoning
5 that has been undermined by the Supreme
6 Court's decision in Massachusetts v. EPA.
7 Contrary to the Supreme Court's
8 admonition to give full effect to the broad
9 language of the Clean Air Act, EPA has
10 already precluded the Clegan Air Act from
11 evolving to address changed circumstances and
12 scientific developments by applying BACT
13 narrowly. It is heolding the PSD program
. 14 hostage to the administrator's delays in
15 making an endangerment finding, even though
15 the PSD provigione do not require an
17 endangerment determination.
18 JUDGE REICH: Let me ask, in terms of
19 your view of the term "subject to regulation
20 under the Act," does Sierra Club agree with the
21 position that the state AGs tock in their brief
22 that it includes not only regulated air
®
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1 pollutants, but pollutants that the agency has
2 authority to regulate, where the agency has not
3 vet exerciged that authority?
4 MS. SPALDING: The Sierra Club is in
5 this case arguing a narrower -- that, basically,
6 that you don't need to decide that issue here.
7 Carben dioxide is already regulated under the
8 Act, and so the Board need not make that
9 determination at this time.
10 JUDGE REICH: Okavy.
11 MS. SPALDING: EPA is playing hide the
12 ball and committing a procedural error by using
13 this permit proceeding to adopt an extremely
14 impertant legal interpretation that
15 impermisgibly narrows a broad statutory
16 definition without ever putting that definition
17 out for public notice and comment.
18 Moreover, EPA's belated revelation
15 that Section 821 is not part of the Clean Air
20 Act isg at odds with the language of that
21 provigion, and with the Agency's prior
22 statements and implementation of it.
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1 The Board has --

2 JUDGE STEIN: Ms. Spalding?

3 M5. SPALDING: Yes.

4 JUDGE STEIN: You mentioned that you

5 think the term "subject to regulation" has a

2 plain meaning. TIf it has such a plain meaning,

7 why would they need to put that interpretaticn

g8 cut for notice and comment?

9 MS. SPALDING: Our position is that if
10 the EPA wishes to narrow the interpretation,
11 that it has a plain meaning that is broad, and
12 that the Clean Air Act uses the same term in two
13 placegs -- it says that BACT is required for any
14 pollutant subject to regulation in Section 165,
15 2And then in Section 821, it says -- it requires
16 EPA to promulgate regulations.
17 And so -- and those terms mean the
18 same thing. And if the EPA would like to
19 interpret them in some different way, it at
20 least must do so in a way that provides a
21 reagoned basis for its decision, and that
22 it -- and that allows appropriate public
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input inte that determination.

Tha Roard has the opportunity to
remedy these errors by remanding the permit
to Region 8, with instructiong to include a
BACT 1limit for carbon dioxide.

Congress reguired BACT for each
pollutant subject to regulation, and then
ordered EPA to¢ promulgate regulations
governing carbon dicxide emissicons. It used
the same word in both places, and the
presumption is that it means the same thing.

The plain meaning cof "regulation"
includes monitoring and reporting
regulations. The Supreme Court has so held
in the case of Buckley v. Vallejo.

Carbon dioxide is subject to
monitoring under the Act, and monitoring is a
form of regulation. 8o carbon dioxide 1is
subject to regulation.

Te avold requiring BACT for carbon
dioxide, EPA ignores thig plain meaning by

interpreting "subiect to regulation" to mean

13
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"oresently sublject to a statutory or
regulatory provision that requires actual
contrel of emissions of that pollutant”™. Had
Congress meant presently subliect to actual
control of emigsions, it would have usead
narrower language to indicate that intent.

Instead, it used "regulation," with
the full understanding that regulations come
in many varieties.

EPA's gloss on the meaning of
"regulation" substantially narrows the scope
of the Clean Air Act, contrary to the Supreme
Court's decision in Massachusetts v. BEPA. If
EPA is to construe "regulation" to mean
semething different, it must provide a
reagoned basis for its decision.

A broad definition of "regulation"
in Section 165(a) {4) 1s consistent with the
statutory scheme. The purpose of the PSD
program is to protect public health and
welfare from any actual or potential adverse

effect from air pollution. Thisg estabklishes

14
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1 a lower threshold than NAC's new source
. 2 performance standards and motor vehicle
3 emission standards. Unlike those provisions,
4 no endangerment determination is needed to
5 apply BACT to pollutants requlated under the
) Act .
7 JUDGE REICH: Let me ask a little kit
8 about the potential implications of your
3 argument! A number of the amicis siding with
10 the Agency talked about the implicationg in
11 terms of the potentially significant expansion
12 in the number of facilities that weould be
13 subject to the PSD process, and within that,
. 14 BACT -- and that that had the potential to
15 overburden the system, potentially drawing
16 resourceg and attention away [rom facilities
17 that might be more significant.
18 Do you agree or disagree that
19 determining that carbon dioxide is subject to
20 regulation under the Act would substantially
21 increase the number of facilitiss subject to
22 PSD review? And if so, do you have any
®
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thoughts about whether the burden of dealing
with that can be managed in some way?

M3. SPALDING: Yes. FPirst, let me say
that administrative inconvenience in applving a
statute cannot negate the applicability of the
Act's requirements. And also, that a coal-fired
power plant that will emit millions of tons of
carbon dicxide should not be able toe hide behind
smaller emitters of carbon dioxide to aveid a
statutory reguirement.

This i1s an issue that EPA will need
to address. And frankly, it could have
addressed the issue when it promulgated the
regulations back in 19%3 or in the 15 years
since then, and has not done so. It can
either address it administratively or by
seeking some sort of a fix from Congress.

2nd to the extent that the EPA has
digcretion, it should be taking thig limit
into consideration in the public process and
invite public input. Actually, a remand is

an appropriate mechanism at this point to
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1 allow the public to have input into that very
. 2 guestion.
3 So essentially, the --
4 JUDGE REICH: Why would the remand in
5 this case be a better vehicle than petitioning
6 the Agency to modify the regulationg to
7 reconsider the way subject to the Act has been
8 defined?
9 MS. SPALDING: But the regulations
10 don't -- do not narrow the scope of "subject to
11 regulation." There's no way to petition the
12 Agency -- we're happy with the regulation. The
i3 regulation says any "other pollutant subject to
. 14 regulation under the Act." So the regulation is
15 as breoad as the statutory language. The
16 only -- it ig in this permit proceeding that the
17 EPA has narrowly defined "regulation" to include
18 actual control of emissions.
19 And the only other place that
20 that's been defined is in the Wegman memo.
s 21 So there's not been -- it would not ke
22 logical for the public to actually submit any
@
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1 sort of rulemaking reguest to narrow
. 2 something that's not narrow. It's broad.
3 JUDGE STEIN: What about the 2002
4 rulemaking, the 19296 proposal and 2002
5 rulemaking?
3) MS&. SPALDING: That's the rule to
7 which I am referring. It's a four-part
8 definition, and the fourth part says any other
9 pollutant and -- I might not be gquoting this
10 exactly -- but any other pollutant otherwise
1l subject to regulation under the Act.
12 JUDGE STEIN: But €02 is not on the
13 list of the pellutantsg that the Agency listed
‘ 14 or -- I understand that's preamble language
15 rather than regulatory text -- but what do you
16 make of the fact that CC2 is not on the list of
17 pollutants currently subject to --
18 M3. SPALDING: That list has -- I have
19 a number of responses to that, 1f you have a
20 minute. That list is incomplete. It also does
) 21 not include PM 2.5, which is c¢learly gubiect to
22 requlation under the Act.
@
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That list appears in a section both
in the 1996 proposed rule and in the final
rule that discusses how hazardoug pollutants
will be dealt with under the BACT program,
and -- or as -- and whether or not hazardous
pollutants are regulated. In that preamble,
and T don't have it in front of me, but
there's a -- it specifically says that it 1is
addressing certain changes, including
hazardous air pollutants and stratospheric
ozone depletion in this rulemaking, and that
other changes related to the 1990 amendments
will ke made later.

So there's no public notice. And
that, combined with the fact that the list
appears in the secticon dealing with hazardous
air pellutants and how they will ke
addressed, plusg the fact that in the 1956
proposed rule, there was no attempt to define
a regulated NSR (?) pollutant or pollutants
subject to regulation. That definition only

came with the final rule in 2002, con which

18

Beta Court Reporting
(202) 464-2400 www.betareporting.com

(800) 522-2382




20

1 there was no public comment. 2And had there
. 2 been public comment, it would have -- the

3 public would have gaid there's a

4 broadly-worded rule, there's a list under

5 hazardoug air pollutants that -- there was

6 nothing that you could have lccked to to say

7 carbon dioxide is not included.

8 JUDGE REICH: Was every pollutant

9 included on that list that has this air

10 pollutant?

11 MS. SPALDING: Wait. I'm sorry?

12 JUDGE REICH: Was every pollutant that

13 was on that list that has this air pollutant?
. 14 MS. SPALDING: No, they were not.

15 JUDGE REICH: Well, then if vou looked

16 at the list, you knew that ocbviously that was

17 attempting to address morve than hazardous air

18 pollutants. The title of the secticn may not

19 have tipped you off, but the list itself was

20 pretty clear that that was broader than just

21 hazardous air pollutants.

22 MS. SPALDING: But it did neot include
@
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1 PM 2.5, and I think that's a --
. 2 JUDGE REICH: And a --
3 MS. SPALDING: Excuse me --
4 JUDGE REICH: It did include FM 10,
5 which Agency was using as a surrogate for
B PM 2.5.
7 MS. SPALDING: That's correct, but
2} it's -- gtill, BM 2.5 1g a hazardous -- T mean,
9 not a -- is a pollutant subject to regulaticn.
10 JUDGE REICH: As far as vou know, 1is
11 PM 2.5 the only thing not included on the 1list?
12 Apart from carbon dioxide.
iz MS. SPAIDING: As far as I know.
. 14 JUDGE REICH: Ckavy.
15 MS. SPALDING: I can't say -- I'm not
16 an expert on that, so --
17 JUDGE REICH: Right.
18 MS. SPALDING: But T also think it's
19 an extremely heavy burden to put on the public
20 to read into a section that's labeled "Hazardous
21 Air Pollmtants" an entire exhaustive list, when
22 the proposed rulemaking specifically said that
@
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it would not -- was only addressing limited
porticns of the Clean Air Act amendments of 1990C
with regard to how they would be incorporated
intoe the PSD provisions.

JUDGE WOLGAST: What significance do
you attribute to the lack of a specific
reference to the so-galled catch-all provision
of Category 4 in the 2002 preamble?

MS. SPALDING: To the lack of a -- in
the preamble? Well, T actually think that that
supperts the argument that that phrase is as
broad as the Act. That the preamble addressed
what the other categorieg were, and that that
particular -- and the last catch all-phrase is
ag broad as the statute itself.

JUDGE STEIN: If we were to agree with
you and decide that this permit needed to be
remanded, what would happen next in termg of the
remand? Essentially, you're asking for the
Agency and the company to go through a BACT
determination fer CO02. Is that the outstanding

issue that you're asking?
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1 MS. SPALDING: Yes. The Sierra Club
. 2 is seeking a BACT determination for €02, and
3 public input into that determination as required
4 by the PSD provisions.
5 JUDGE STEIN: Has there been a BACT
&6 determination for CC2 anywhere in the country,
7 to your knowledge?
8 MS. SPALDING: HNot to my knowledge.
9 JUDGE STEIN: Has anyone gone through
10 the preocegs ¢of a BACT evaluation, of just geing
11 through all cf the various steps that would go
12 into determining what BACT is?
13 MS. SPALDING: You know, I have to
. 14 apolagize for my -- 1 actually seem to remember
15 that there were one or two states that might be
16 starting that process. And I don't know the
17 details. I apoleogize for that.
18 The PSD program is the most logical
19 place to begin looking at control
20 technologies for pollutants, because when
21 such technologies are developed, new and
22 modified sources offer the greatest
@
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flexibility for using them. It makes perfect
sense to apply BACT to pollutants that may

nct ke regulated under provisions that

require an endangerment finding.

Within the PSD provisions, BACT
applies the most broadliy. It applies to each
pollutant subject to regulation under the
Act, whereas other provisions of the PSD
program apply only to pollutants -- for
example, that are subject to maximum
allowable increasess.

So it is the most brﬁad provision
in both the PSD program and in the statute as
a whole in terms of the purpose and what it
applies to.

The lowered threshcld for
triggering BACT makes sense within the
statutory gtructure, becauge BACT is not a
generally applicable standard, but rather, a
case-by-case analysis that allows for
balancing of enerqgy, environmental, and

economic impacts and other costs. It is

24
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conducted under EPA regulations that aliow
the administrator to guide the analysis of
potential adverse effects. And it includes a
mechanism for the administrator to exercise
his judgment by weighing in on the BACT
analysis for any particular source.

The D.C. Circuit recognized n
Alabama Power v. Castle (?) that BACT can
apply even ta pollutants determined not to
present substantial pubklic health or welfare
concerns, and immediately to each type of
pollutant regulated for any purpose under any
provision of the Act.

JUDGE REICH: Did they talk about
regulated for any purpose? Is that language in
the actual --

MS. SPALDING: That's a quote.

JUDGE REICH: And what was the
particular issue they were dealing with in
Alabama Power? Was it parallel to this?

MS. SPALDING: Well, it cergainly had

gimilarities. It was -- the statute at that

25
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1 time was different, and so -- but yes, I think
. 2 that essentially it was parallel. They were
3 dealing with a situation where industry was
4 arguing that pollutants that had not vyet
5 been -- for which maximum allowable increments
6 had not vet keen determined --
7 JUDGE REICH: But weren't those
8 pollutants regulated under the Act in scme way
9 at that time? There weren't increments, but at
10 least the Agency asserts that all those
11 pollutants were in fact regulated in some way,
12 and what the court wag really doing -- and
13 reading the case, it certainly lends itself to
. 14 that interpretation -- was dealing with the
15 interplay between 165 and 166, and whether the
16 fact that they needed to do study under 166 took
17 them cut from under the umbrella of 165.
18 But it really didn't seem tec be
19 focused on pollutants for which there was no
20 regulation whatgoever yeb.
21 MS5. SPAIDING: Well, we aren't dealing
22 with a pollutant for which there's no regulation
®
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1 whatsoever. We're dealing with a pollutant that
2 is regulated by monitoring and reporting
3 reguirements.
4 2nd so while it is nobt exactly
5 comparable, it does -- and the statute had a
& different structure at that time, so that the
7 pellutants that were regulated under the Act
8 were perhaps more subject to emissions
9 controls. But it still stands for the
10 propositicon that the statutory language 1is
11 brecad. EPA has interpreted it broadly, and
12 the court has affirmed that broad
13 interpretation.
14 JUDGE RETCH: I1f it -- does it go
15 beyond allowing us to conclude that if it's
16 regulated under the Act, then it requires
17 BACT -- does it go to the next step and tell us
18 what i1s regulated under the Act, or is 1t just
19 talking about the implications of bkeing
20 regulated under the Act.
21 MS. SPALDING: Does Alabama Power -- £
22 JUDGE REICH: Yezah.
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1 MS. SPALDING: It has some language

2 about which pollutants are regulated, and in

3 fact, there's a footnote -- I think it's a

4 footnote 134 that specifically says that a

S pollutant can be regulated under BACT even if it
& doeg not present a substantial -- and actually,
7 let me get the guote, because T -- "even for

2 polliutants determined not to present substantial
9 public health or welfare concernsg."
10 JUDGE REICH: But again, my gquestion
11 really is whether Alabama Power 1is instructive
1z cnly as to the implicaticns of being regulated,
13 or whether it's also instructive as to what it
14 means to be regulated.

i5 MS. SPALDING: Well, I think that the
16 language "for any purpose regulated for any

17 purpcse under the Act" ig instructive.

18 So, and --

19 JUDGE REICH: Okay.
20 MS. SPALDING: The only place that EPA
21 has stated its narrow interpretation that it now L
22 advances in this case is the Wegman memo, which
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i is an internal agency memoc which defined
. 2 "pollutant® narrowly to exclude carbon dioxide
3 based on the rationale that Congress did not
4 intend to regulate sources of carbon dioxide and
5 methane.
6 The Massachusetts v. EPA case has
7 demonstrated the fallacy of this rationale.
8 That memc limited pollutants subject to
a regulation under the Act to those subject to
10 actual control of emissions based on the same
11 rationale. The memo excludes carbon dioxide
12 and methane as subject to regulaticn under
13 the Act expressliy to avoid regulating sources
‘ 14 of these pollutants.
15 Contrary to EPA's arguments,
16 Secticn 821 is part of the Clean Air Act.
17 The monitoring and reporting of carbon
18 dioxide that's required by that provision is
19 regquired and enforceable under the Act.
20 Monitoring, reporting, record
21 keeping, and enforcement provisions of
22 Section 821 are inextricably linked to
@
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1 Section 412.
. 2 JUDGE REICH: Can I ask -- il we
3 decided, contrary Lo your argument, That
4 Congress did not intend 821 to be part of the
5 Clean Alr Act, what relevance at all should we
6 give to Agency statements to the contrary? Is
7 there anything that the Agency could have done
8 inadvertently by referring to it as being part
g of the Act that would make it part of the Act if
10 we determined Congress had not intended that?
11 M3. SPALDING: The Agency statements
12 in and of themselves cannot make it part of the
13 Act if Congress didn't intend it. But Congress
. 14 did intend it to be part of the Act.
15 JUDGE REICH: Right, I understand.
16 MS. SPAIDING: And EPA has implemented
17 it as part of the Act. It hag adopted
18 regulations for Sections 412 and 821 together.
19 Section 821 explicitly requires
20 that the prohibition provisions of
21 Section 412 apply to violations of
22 Section 821, making it enforceable under the
®
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Clean Air Act. That means it can be enforced
both by the Agency under Section 113 and
through citizen suits under Section 304. The
regulations are consistent, stating that a
viclation of the regulations 1s a violation
of the Act.

JUDGE WOLGAST: What significance do
vou give the legislative history that both the
Agency and your cite in support of their
argument -- that this should he read more
narrowly and it wasn't intended that CC2 to be
subject to regulation under the Act?

MS. SPALDING: The language that they
cite says that the provision does not force
reductions of carbon dioxide, and thisg is
actually consistent with reading Section 821 as
part of the Act and asgs subject to BACT.

First of all, I want to note that
in spite of the characterization in the
UARG brief, the legislative history did not
say 1t would not require emissiocns controls.

It =said it would not force reductions. if

31
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1 it -- it's a different -- those are different
. 2 words, and they have significance in this

3 context bhecause Sectlon 16%, the BACT

4 provisions, apply only to new and modified

5 sources. So it weouldn't be reducing any

6 existing emissions of carbon dioxide. It

7 would only apply for a new source or a source

8 that undertook modifications.

9 JUDGE REICH: In the UARG brief, they

10 quote another part of the legislative history,

11 and I'm taking it at face wvalue -- there's a

12 statement by one of the sponsors of the

13 amendment that laid out a threefcld purpose.
. 14 And 1t was on page 12 of their brief. And what

15 it says is this: "The purpose of this provision

16 is threefold. First, in order to furnish better

17 scientific evidence so that we will know exactly

18 what the U.S. contribution to the problem of

19 global warming is.”

20 I'm going to skip parts of it.

21 "Second, Mr. Chairman, we need to

22 form a baseline so we know what the utility
®
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1 effort is in cleaning up the problem so we
. 2 know when to give them credit for their
3 reductions. Finally, we need to know in
4 order to form a proper role in international
5 negotiations so we can know what the U.5.
2 Contributions to the problem is.”
7 Do you disagree that those were the
8 goals of the sponscr, and if so, how does
9 making carbon dioxide an element of BACT
10 further those goalg?
11 MS. SPALDING: Those are the primary
12 goals that were listed in the regulatory history
13 when the amendment wag offered on the House
. 14 floor.
15 JUDGE REICH: And what, beyond the
16 monitoring itself, doeg making it subject to
17 BACT review add to furthering those goals?
18 MS, SPALDING: 1t furthers those goals
i9 by actually taking steps toward -- well, first
20 of all, it requires monitoring, and the
21 monitoring enables utilities to determine what
22 their emissions are. And as they implement BACT
@
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1 reguirements, they -- as they modify sources,
. 2 for instance, then they can take credit for

3 those reductions. They will be meonitering those

4 emissions and they can take credit for those

5 reductions.

& in termes of internatiocnal

7 negotiations, the United States can take

8 credit for those reductions.

9 And there is legislative history

10 that says "by establishing an early baseline

11 of carbon dioxide emissions for domestic

12 utility companies, we will put the United

13 States in a poesition to take credit for its
. 14 efforts to control emissions.”

15 That's actually the only place

16 where it talks about controlling emissions.

17 It deoesn't say that it will not force

18 emissions controls.

15 JUDGE REICH: But what I'm trying to

20 understand is beyond the monitoring, which

21 clearly 821 contemplates and nobody is disputing

22 the enforceability of 821 in some
@
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1 fashion -- what making it further subject to
. 2 BACT review adds to furthering those three
3 goala?
4 M&. SPAIDING: It furthers those three
5 goalg by -- well, one of the purposes was to
& gather information about carbon dioxide, and the
7 BACT process is actually quite conducive to
8 gathering information and implementing controls
9 only as the technolegy becomes available. It is
19 not -- it doesn't require technolegies that
11 aren't available to be developed. 1t doesn't
12 regquire technelogies that are not cost-effective
13 to be implemented. So that as the science
. 14 advances and as irnformation is gathered, we can
15 also be looking at those technologies and
16 watching them develcop in the BACT process.
17 Again, for new sources and modified
18 gources which offer the most flexibility in
19 terms of installing new technclogies or
20 making use of them.
21 JUDGE REICH: In terms of looking for
22 indicia of whether Congress intended 821 to he
o
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1 part of the Clean Air Act or not, a couple of
. 2 things that the Agency cites are the absence of
3 amendatory language. But also the fact that in
4 referring toe other parts of the Clean Air Act,
5 they talk about section so-and-sco of the Clean
6 Air Act. Are you aware offhand if there were
7 any other provisions in the Clean Alr Act that
8 reference a different provision of the Clean Air
9 Act as such-and-such of the Clean Air Act, as
10 oppcsed to of this Act or the ZAct? Is there
11 anything else analogous?
12 MS. SPALDING: I cannot cite cne off
13 the top of my head, no. I do think that the
. 14 language needs to be taken as a whole, and you
15 need te -- the fact that it's a note to a
16 provisicn that is where it incorporates the
17 prohibition requirements, and that it is -- it
18 becomes regulated under the Act because it's
19 enforceable under the Act, and the requirements
20 are enforceable. They're inextricably linked
¢ 2i together. And so looking at the provision as a
22 whole indicates that it's part of the Clean Air
L
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Act.

I alsc wanted te just point ocut one
more thing about the legislative history.
Ancther statement was by -- I think
Congressman Mcorhead -- wasg, "What I hope to
achieve with this amendment is the
elimination of the possibility that U.S5.
utilities will force CQ2Z emissions," -- IT'm
serry, "will reduce C0O2 emissions as a
consequence of compliance with these Clean
Air Act amendments, and not get credit for
these reductions in the future.”

And I think that speaks a little
bit to what ydu were talking about before,
that where it explicitly contemplates that
implementation of the 1350 amendments might
result in reduced carbon dioxide emissions.

JUDGE REICH: Thank you. Your time
has expired. Let me see if my colleagues have
further gquegtions. Nape.

Okay, thank you, Ms. Spalding.

Ms. Costello?

37
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1 M5. COSTELLO: Yes, good morning.
. 2 JUDGE REICH: Good morning.
3 M5. COSTELLO: At issue in this
4 proceeding is whether EPA committed a clear
5 error of law when it determined that the phrase
6 "subject to regulation" under the Clean Air Act
7 constrained its authority to impose limits in &
8 PSD permit on pollutants that unguestionably
9 adversely affect public health and welfare.
10 In response to comments, EPA stated
11 "EPA does not currently have the authority to
12 address the challenge of global climate
13 change by imposing limitations on the
. 14 emissions of CO2 and other greenhouse gases
15 in PSD permits.™
16 Thig conclusicn was erronscus for
17 three primary reasons. First, EPA has the
18 authority under the Clean Alr Act to regulate
19 €02, and it should be impoging limits on such
20 emissions based on their incontrovertible
21 adverse effect on public health and welfare.
22 ‘ The Clean Air Act -- number two.
®
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The Clean Air Act reguires EPA to impose BACT
emission limits on pollutants that are
subject to regqulaticn, not pollutants that
are already regulated. The words "subject
te” must be given meaning; otherwise, they're
supertluous.

And number three, concluding that
EPA has an obligation to set binding emission
limits for C0O2 as a pollutant subject to
regulation under the Clean Air Act 1is
consistent with the legislative purpose and
the intent of the PSD program.

EPA has the authority and should bke
limiting CO2 emissions. There's no serious
question about that. Magsachusetts v. EPA,
the Supreme Court held that the EPA has the
authority to regulate €02, and must
determine, based solely on the science,
whether such emissions endanger health and
welfare.

s The Court also stated that the

harms associated with climate change are

39
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serious and well-recognized.

EPA does not question the
seriousness of C02 ag an airy poellutant. In
their denial of a waiver to California for
their greenhouse gas emission gtandards for
new motor vehicleg, the EPA publicly and
expressly endorsed in the Federal Register
the scientific consensus reflected in the
IPCC's summary for policymakers that global
warming is unequivocal, that emissions of CC2
and other greenhouse gases are contributing
to global warming, and that such warming
pogeg numerous dangers to public health and
welfare.

The EPA administrator personally
approved an affirmative endangerment
determination, and transmitted a draft
Federal Register notice announcing such
determination to the White House Office of
Management and Budget over five menths ago.

EPA's constrained interpretation of

the authority under the Act ignores the plain

40
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1 statutory language. The meaning of "subject
. 2 to regulation" in the context of the PSD

3 program ig much broader than EPA's

4 interpretation.

5 JUDGE REICH: How would you define

& that?

7 MS. COSTELLO: We would define

8 "subject to regulation™ as subject -- EPA has

9 the authority to regulate it and should be

10 requlating it because of its adverse effects on

11 public health and welfare, its actual or

12 potential -- as the intent of the PSD program

13 that's stated in Section 160 of the Act
. 14 expressly says that the purpose of the PSD

15 program is to protect public health and welfare

16 from any actual or potential adverse effect

17 which in administrator's judgment may reasonably

18 anticipated to occur.

19 The EPA's and the Permitee's

20 interpretation make the word "subject to"

21 entirely superflugus. Congress did not say

22 "regulated pollutants." Congress did nct say
®
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1 "pecllutants pregently subject to a statutory
. 2 or regulatory provision." If Congress had
3 intended to limit the applicability of the
4 PSD program to pollutants that were already
5 subject to binding emissicns limits or
6 otherwise regulated, it would have and could
7 have gaid so, but it did not.
g The interpretation the EPA is
S currently giving to "subject to" is also
10 inconsistent with how EPA has interpreted
11 that language in other <¢ontexts and other
1z gstatute -- envircnmental laws that -- we
. 13 cited one example of that in our brief, which
14 was a memo in 1995 interpreting the phrase
15 "subject to" under the Resource Conservation
16 and Recovery Act and the Clean Water Act.
17 EPA interpreted -- the memo says "EPA has
18 consistently interpreted the language 'point
19 sources' subject to the Clean Water Act to
20 mean 'polnt sources! that should have a
21 discharge permit in place whether in fact
22 they do or not."

Beta Court Reporting
(202) 464-2400 www.betareporting.com (800) 522-2382

L]




43
1 EPA has not addressed this
. 2 inconsistency.
3 JUDGE REICH: In that example -- 1
il want to see how analogous it is. That example
5 was a circumstance where there was a clear
6 reguirement tco obtain a permit, and they were
7 talking about the universe of facilities that
8 were subject to that requirement that had not
g yet obtained a permit. And I -- therefcre, this
10 "subject to regulation" I think springs from the
11 clear statutory requirement to have a permit.
12 Is that truly analogous to what
. 13 we're dealing with here?
14 MS. COSTELLO: Yes, I believe it is.
15 Because I believe that --
16 JUDGE REICH: Where's the clear
17 mandate?
18 MS. COSTELLO: W=ll, the mandate is on
19 EPA to protect public health and welfare. And
20 here, the interpretation that's being given by
21 EPA 1s constraining their authority to address a
22 pollutant that has been shown to adversely
@
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1 affect public health and welfar=.
. 2 JUDGE WOLGAST: But as Judge Reich was
3 alluding to in his -- as you said, under
4 the -- I think it was Shapiro memo that you're
5 referring to -- there, those entities were
& regulated. It was just a question cf whether
7 they had their paper; i.e., their permit, in
g place. But they were under regulatiocn at that
9 point, were they not?
10 _ MS. COSTELLC: Yes. And here, we're
11 talking about socurces that are already regulated
12 under -- or are regulated under the PSD program.
13 In particular here, the Deseret power plant.
. 14 There's no guestion that coal-fired power plants
15 are sources that are regulated and are regquired
16 to oktain a permit --
17 JUDGE REICH: But we're neot talking
18 about facilities being regulated, we're talking
19 about pollutants being regulated.
20 MS. COSTELLO: That is correct. and I
21 think that the context of this memo andr-the use
22 of the words "subject to" in the context of the
®
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1 Clean Water Act is a closer analogy than there
. 2 in UARG's brief. They cited to the Mobil 0il
3 Corporation case, where the Board congidered the
4 words "subject to" in a different statutory
5 context.
) That statutory context was -- they
7 were interpreting under the federally
8 permitted release exemption that's contained
9 in the Emergency Planning and Community Right
10 to Know Act, which incorporated a phrase from
11 CERCLA, and it excluded from the reporting
12 requirements any releases.that were gsubject
. 13 to a permit.
14 And in that context, it was -- they
15 were construing an exclusion of authority.
16 And here, what FEPA's interpretation is would
17 be an exclusion from their authority, which
18 under statutory interpretation principles
19 should be construed narrowly. The
20 interpretation that we believe is
21 appropriate, which is "subject to ¢
22 regulation," is broader, and it gives EPA the
¢

Beta Court Reporting
(202) 464-2400 www.betareporting.com (800) 522-2382




46
1 authority to address pollutants that 1t has
. 2 the authority to regulate and it should ke
3 regulating -- is not seeking to exclude or
4 place limitg on EPA's authority.
5 JUDGE REICH: So you are not
6 arguing -- because T wasn't sure from the brief.
7 You're not arguing that "subject to regulation?”
8 extends to every pollutant the Agency has
9 authority to regulate. Yeou're saying it only
10 extends te a subset of that universe, based on
11 some determination about which pollutants are
12 appropriate te regulate in the PSD context? Is
13 that in esgence whal you're gaying?
. 14 MS. COSTELLO: It's based on the
15 potential or actual adverse effects on pubkliic
16 health and welfare, which --
17 JUDGE REICH: And is there a standard?
18 I mean, that's what vou consider, but is there a
19 standard that says these are effects that are
20 gsignificant enough that it should be regulated
21 and thege aren't? How do you apply that in a 4
22 particular case?
@
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1 MS. COSTELLC: T think that that would
. 2 be up to the Agency and the administrator to
3 determine.
4 JUDGE REICH: In a case-by-case?
5 MS . COSTELLO: On a case-by-case
6 basis, exactly, because the PSD program applies
7 on a case-by-case basis. And it applies to new
8 and wmodified sources, and that is exactly the
2 area in which EPA should have the authority to
10 address --
11 JUDGE REICH: So does that mean that a
12 pollutant could be regulated under the Act
13 relative to one facility but not another
. 14 facility?
15 MS. COSTELLC: 1 think in terms of
16 carbon dioxide that, given the nature cf that
17 alr pollutant and the global nature of the harms
13 to public health and welfare, that it weculd not
19 vary -- you know, the requirement to address CO2
20 in the permitting proceeding would not vary from
21 plant to plant. s
22 JUDGE REICH: But could it
@
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conceptually for other pollutants?

MS. COSTELLO: Ceonceptually, I
hegitate to speculate as to what other
pollutants it might be extended to at this
point, because I think we're not right now
talking akout any other pollutants.

We're talking about C02, which
has -- which is unguestionably adversely

affecting public health and welfare.

JUDGE REICH: Thank you, Ms. Costello.

MS. COSTELLO: You're welcome.

JUDGE REICH: I believe your time has
expired.

MS. COSTELLO: Ch, it has? Okay.
That was guick. Thénk you,

MR. DOSTER: Good morning. Brian
Doster from the EPA Office of General Counsel,
Air and Radiation Law Office. 1I'm appearing
here today on behalf of Region 8, the
Respondent, and the 0ffice of Air and
Radiation's participating amicus.

The Board should uphold the

48
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Region & action in this case hecause it is
grounded on a permissible interpretation of
the PSD provisions of the Clean Air Act that
EPA has consistently followed for nearly 30
vears. FEPA's historic view that a pollutant
subject to regulation is a pollutant for
which EPA or Congress have required actual
controls on emissions is consistent with an
accepted meaning of the term "regulation®" and
the context of the Clean Air Act.
Petitioners and amici have not demonsgstrated
that this interpretation is clearly
erroneous .

JUDGE STEIN: Mr. Dogter, let me get
to the heart of one of my questions. You

started your remarks with the obsgervation that

EPA believes this interpretation is permissikle.

Does that mean that EPA is no longer contending
that it lacks the authority, simply that it'fs a
permissible interpretation?

MR. DOSTER: We'wve never contended

that we lack the authority. We clearly could

49
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1 write a new source periormance standard and
. 2 regulate COZ under that provision, which would
3 trigger the PSD program.
4 The particular statement that
5 you're referring to on ocur response to
6 comment was that with respect to this
7 particular pollutant, C02, we do not
8 currently have the authority to regulate it
2 because it 1s not a regulated NSR pollutant.
10 We don't have the authority to subject it to
11 an emigsiong limit in the PSD program, more
12 specifically.
13 JUDGE STEIN: So what you're saying,
. 14 you den't have the legal authority to interpret
15 "subject tc regulation" in a way -- 1i.e.
16 821 -- that would allow for you to interpret the
17 term in a way that you could consider a
18 regulated pollutant?
19 MR. DOSTER: I see your point, Your
20 Honor.
21 At the time of our response to
22 comments, given cur prevailing interpretation
®
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1 that "subject to regulaticn" referred to a
. 2 pollutant subject to actual controls, we
3 expressed the view that given that
4 interpretation -- under that interpretation,
5 we did not have the authority to do so.
3 Under the interpretation that
7 Petiticoners have espoused in this case, which
8 we do not contend 1s an impermissible
9 interpretation, it's Jjust simply not just the
10 best reading, and it is not the reading that
11 we have followed for 30 years in the past.
12 So if your point is might we have
13 the discretion to interpret the provision the
. 14 way the Petitioners contend, because we don't
15 believe that there is a clear meaning here, I
le den't contest that may be a possible
17 interpretation.
18 I don't think that interpretation
19 is comnsistent with the context of the Act.
20 It's certainly different from our historic
21 interpretation, which is permissible and
22 grounded firmly in the context <f the Act,
@
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and it applies a permissible meaning.

Petitioners have cited several
dictionary definitions of the meaning of the
term "regulation."

We've cited another dicticnary
definition. Both are egually valid
definitions <f the term "regulation." And
our definition is that "regulation" refers to
the act or process of controlling by rule or
restriction -- is a fair interpretation.

It -- scrry about that. TI'l1 just
continue.

Our interpretation is based on an
accepted meaning of the term "regulatiocon."
So our interpretation is not impermissible
either. It is a fair interpretation of the
hot, 1t makes sense in the context of the
Clean Air Act, given that there are various
provisions in the Act that call for the
administrator to exercise his judgment as to
whether it is appropriate to regulate a

pollutant -- to establish controls on a

52
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i polliutant.
. 2 nd it makes sense in the statutory
3 scheme for a provision that addresses the
4 control of emissionsg based on determinations
5 to regulate those emigsions elsewhere under
5 the Clean Air Act -- it makes sense to ground
7 that determination on the judgment of the
8 administrator, or an expressed determination
9 by Congress that that emission, that
10 pollutant is subject to control.
11 If I might continue with my
12 argument, I'd like teo note that the Board has
13 heard this issue once before in the Christian
. 14 County case, and since that time, we've seen
15 a number of additional briefs submitted and
le 45 minutes of oral argument here today.
17 But I think what's really striking
18 since -- after all this advocacy, is that no
19 party has demonstrated to this Board that any
20 entity with the authority to make CO2 a
21 regulated NSE pollutant has clearly expressed
22 the intent to do so -- not the Congress, not
L
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the Supreme Court or the lower courts, nct
the administrator or any permitting
authority, state or federal.

Furthermore, nelther this Board,
the EPA General Counsel, or any other Agency
official has interpreted these actions of
Congress, the courts, or the administrator to
have the effect of making carbon dioxide a
pellutant subkject to regulation under the
Act.

Yet Petitioners appear before you
today advocating that we have been missing a
plain meaning -- that all of Lhese people
have been missing a plain meaning of the
Clean Air Act for alﬁost i8 years. But
the -- at no time in that period of time have
the Petitioners or any other party raised
this legal theory to the Agency based on this
plain meaning cf the Act.

And the authorities and the
provisicns con which they base this argument

have been available throughout this entire

54
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1 time. And the only new development is the

2 Massachusetts v. EPA Supreme Court decisicn,

3 and the Board has already recognized that in

4 its Christian County opinion that the

5 interpretation reflected in that opinion by

& itself does not compel the regulation of COZ

7 in PSD permits.

8 JURDGE REICH: Mr. Doster, I'm a littile
9 bit puzzled by something. Tt's a little bit

10 broader than the specifics of the case, but it
11 may have some implications in terms of the case.
12 Maybe you can help kind c<f walk me through this.
13 Looking at the applicability of the PSD

14 permitting program as a whole -- putting aside
15 for the moment the BACT component -- if I look
16 at how the statute applies To a major emitting
17 facility, if I looked at the definition of

18 "major emitting facility" in 169, it frames the
19 applicability in terms of tons per year of any
20 pollutant. Tt doesn't at that point talk about
21 any regulated pollutant.
22 When I look at the implementing
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1 regulations in 5221, I note that we define

2 the "major stationary source," and that's

3 defined in terms of "any regulated NSR

4 pollutant, " which on its face seems a

5 narrower term. And I'm wondering how we got
6 from "any air pollutant"” in 169 to "regulated
7 NSR pollutant” in the regs, and 1f that

8 reflected the interpretation in the Wegman

9 memo that Céngress intended the broader term
10 "air pollutant" to really just mean the

11 subset of "regulated pollutants.”

12 And that premise is now

13 questicnable, at best, given Magsachusetts,
14 whether we now have a set of regulations that
15 don't really track what Congress promulgated.
16 And I ask this -- I want to be

17 clear, not because T think this is a forum

18 for challenging EPA regulations, because it's
19 not. But I think it may be relevant in terms
20 of understanding what Congress may or may not
21 have had in mind relative to sources that
22 emit carbon dioxide, in terms at least of the
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1 PSP program as a whole.
. 2 So if I didn't lose you in that.
3 MR. DOSTER: I'm with you.
4 JUDGE REICH: Okay.
5 ME. DOSTER: I know exactly what
5 you're talking about.
7 JUDGE REICH: Can you help me there?
8 MR. DOSTER: The practical
9 significance of the provision you're talking
10 about in our rules really is to determine which
i1 pollutants we consider in determining whether a
iz scurce is & major source, in determining
13 whether -- you know, a source emits more than
. 14 100 or 250 tons per year of an individual
15 pollutant.
16 EPA has traditicnally, as reflected
17 in that language that you'wve guoted from the
18 rules, we have traditionally interpreted the
19 term "pollutant” from Section 169.
20 One, that I think the definition of
2 ,» "major emitting facility," we've
22 traditionally interpreted that to refer to
@
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regulated pollutants, as reflected in that
definition, for the simple reason that

we -- we haven't been determining
applicability. Tf that were the case, we
would be already in the boat that the
Industry Petitioners are gravely concerned
about, which 1s that a number of additional
small scources would be subject to the PSD
program based on any number of emissions,
particularly CO2 emissicns here, which it
doesn't take a very big facility or a very
big cembustion scurce in corder to have more
than 100 or 250 tons of emissions.

JUDGE REICH: That's precisely what
led to my question. Yeah.

ME. DOSTER: So if we had interpreted
it that way, we would already be in the
gsituation that people are concerned about here.

JUDGE WOLGAST: But the other part of
Judge Reich's guesticn is -- but if that
interpretation of tying that to a regulated

pollutant is based on the Wegman memo, then how

58
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1 ig that currently constrained?
. 2 MR. DOSTER: I don't agree that -- I
3 don't think it‘*s based on the Wegman memo. I
4 think it's similar. I agree Lhat --
5 JUDGE REICH; Is it based con the same
6 reascning ag the Wegman memo?
7 MR. DOSTER: TIt's a similar raticnale.
8 JUDGE REICH: Okay.
9 MR. DOSTER: I don't know that it's
19 identical in the sense that -- you know, the
11 Wegman meme as I read it deals with -- it deals
12 clearly with Title 5, and the guestion of
. 13 Title 5 applicability. But it was the same kind
14 of question. TIf we read this a certain way,
15 we're going to subject a number of pollutants to
14 Title 5 -- or sources to Title 5 -- that aren't
17 even subject to applicable requirements under
18 Title 5. That --
19 JUDGE REICH: And you have conceded
20 that to the extent that the Wegman memo dealt
21 with the issuwe of how to interpret what an air
22 pollutant is, that's no longer really good law.
®
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1 MR. DOSTER: I have conceded it at
. 2 oral argument. I think I've been a little more
3 cautious in my briefs, but I think in fact the
4 last time T appeared before you, I did concede
5 that .
& But -- you know, I'm not sure
7 that -- I don't concede that necegsgarily, we
8 don't have the discretion to consider an
9 additional narrowing appreach in Title 5,
10 given the particular consequences of --
11 JUDCE REICH: Well, but --
12 MR. DOSTER: The ruling.
. 13 JUDGE REICH: But what about in the
14 context of PSD, which is the case before us?
15 MR. DOSTER: In PSD, for the reasons 1
16 laid out, I think there is -- you know, even if
17 one takes the view that there's a literal
18 meaning here that we can't depart from; under
13 the principles of (inaudible) of the de minimis
20 or adminigtrative convenience and those kinds of
21 things, we certainly would have the ability to
22 make the program manageable and to focus on the
®
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1 real pollutants that are regulated, the
. 2 pellutants that realily determine whether a
3 source is a big source that really subject to
4 the program, which hags always been Congress'
5 intent.
& JUDGE REICH: Would vou have that same
7 inherent authority to implement a BACT
8 requirement for carbon dioxide if we conclude
9 that there was one? And would that help address
10 the issues some of the amici raise in terms of
11 the implications cof finding that carbon dioxide
12 was subject to regulation?
13 MR. DOSTER: T think Congress has
. 14 clearly treated those two things differently, as
15 vou peinted out. They've used the word
14 "nollutant in one definition and they've used
17 the word "pollutant subject to regulation" in
18 another definition. So they intended something
19 different by that language.
20 JUDGE REICH: And you don't think we
21 have the same kind of discpetion in implementing
22 165 that we would have in implementing --
@
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MR. DOSTER: It's a discretion to
interpret subject to regulation, not necessarily
keyed on what is the meaning of the term "air
pollutant, " but in terms of --

JUDGE REICH: No, exactly.

ME . DOSTER: What 1s --

JUDGE REICH: But I mean, is there an
analogous discretion to --

MR, DOSTER: To narrow or to broaden?

JUDGE RETICH: To narrow it to make the

program administratively more workable.

MR. DOSTER: Certainly. I certainly

agree. I mean, that is the fundamental premise
of our argument. And we have historically done
that. I don't think -- you know, it was to look

at the pollutants that the administrator had
determined were -- either had found an
endangerment for, or that the Congress had
specifically and clearly designated are
pollutants that we needed to regﬁlate. And
those were the things that we wererfocusing on.

So ves, our discretion is to focus
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1 on the pollutants, that there's been an
. 2 official determination that they need to be
3 requlated. 2And in thig case, we don't have
4 that. We have a peripheral provisicn not
5 even incorporated into the Clean Air Act,
6 which has been -- you know, equated to an
7 elephant in the mcusehole in the words of
8 Whitman v. EPA decision.
9 JUDGE REICH: If something is made
10 subject to the enforcement provisions of the
11 Clean Air Act, why isn't that sufficient to make
12 it subject to regulation under the Act even if
. 13 the regquirement springs from a different
14 statute? Isn't enforceability really a key
15 component of being subject to regulation?
16 MR. DOSTER: In theory, I guess I
17 can't dispute that. But the words that Congress
18 used were "subject to regulaticn" under the
19 Clean Air Act, or under thig chapter, as
20 promulgated in the codes.
21 JUDGE REICH: But can't regulation
22 include enforcement?
@
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1 MR. DOSTER: Certainly regulation
. 2 includes enforcement --
3 JUDGE REICH: 8o could you read it,
4 then, as one of the wavs of reading it as
5 subject tec enforcement under the Clean Air Act,
6 which this seems to be?
7 MR. DOSTER: Enforcement -- I'm not
8 sure I follow. I mean, I think of enforcement
9 in the context of enforcing a clearly applicable
10 requirement, a restriction, an emissions limit
11 that scmebody has failed to meet. That's what T
12 think of enforcement to mean. You're talking
. 13 about legal enforceability, enforceable as a
14 matter of law?
15 JUDGE REICH: Yeah, I'm saying if
16 regulation includes enforcement, then can I read
17 that "subject to regulation under the Act" to
18 include something that is subject to enforcement
19 under the Act? Which this appears to be,
20 because it relies on the Air Act for its
21 enforcement mechanism. #
22 MR. DOSTER: If you take the
@
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1 dictionary meaning of the term "regulation" that
. 2 we've digcugged in this case, T don't think you
3 can read that to be enforcement. You can read
4 "regulation" to mean enforcement. You can read
5 regulation to mean, as the Petitioners have, to
6 mean a rule promulgated and published in the
7 Code of Federal Regulaticns. And if that's what
8 you mean by enforcement under the Act, you know,
9 it could be the case. But this particular
10 monitoring provision as we specified is based on
11 Section 821, a provisicon that is not under the
12 Act.
13 JUDGE REICH: Do you agree with
. 14 Deseret's argument that if 821 regulates
15 anything, it requlates facilities rather than
16 pollutants?
17 MR. DOSTER: Yes. I'm not sure I
18 completely agree with it, but I think the
19 general tenor of it I think is correct. Our
20 interpretation of "regulation" as to control by
21 rule or restriction -- or te, if you read the #
22 dicticnary -- the Webster's dictionary., to
@
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1 direct or to -- they're directed -- the facility
. 2 is directed to compile and report its emissicons.

3 S0 -- but the emissions themselves are not

4 regulated. They're not controlled. The

5 emissions -- it's simply an

6 information-gathering requirement. So yes,

7 there's no -- the facility i1s required to report

8 and subject to, in some sense, a control, a

9 requirement to report, but not to actually limit

10 its emigsions.

11 JUDGE WOLGAST: Do you agree that if

12 the facility refuses to report that that refusal
. 13 igs enforceable, that EPA can then take action?

14 MR. DOSTER: Certainly, it's -- I

15 mean, it's enforceable under the regulations.

16 The question is really whether that's

17 enforceable as the implementaticn of the Clean

18 Alr Act.

19 JUDGE WOLGAST: T'm struggling

20 with -- I mean, locking at how these enforcement

21 provigions fit together in terms of Section 412 #

22 and Section 414, which hag been argued is -- and
®
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1 do you agree is the mechanism by which it would
. 2 become enforceable under the Act?
3 MR. DOSTEE: There's -- if I could
4 actually get the specific language -- there's a
5 reference -- as I understand it, there's a
6 reference to a provision which is net actually
7 that provigion.
8 The drafters of the Code have
9 interpreted that to have been Congress’
14G intent, but there was a mistake in the
11 citation. But as I recall the language, I
12 believe it says that it shall be enforceable
. 13 not under that provision, but in the same
14 manner as something under that provisgion. I
15 need to grab the gpecific language, if -~
le JUDGE WOLGAST: So I guess that -- I
17 understand your point. But that leads me to
18 ask, so0 how is it enforceable? How do you
19 invoke the jurisdiction of the court?
20 MR. DOSTER: Under the Public Law
21 101-549, which is the law under which the
22 requirement was created. And so that ig the
o
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1 tegal basis for it. It was the legal reason
. 2 that that is cur organic authority te promulgate
3 the regulations that reguired it.
4 JUDGE WOLGAST: Have you ever done
5 that? Have you ever enforced this provision?
3 MR. DOSTER: T am not aware of that.
7 I donr't know cne way or the cother. I don't have
8§ those details.
9 JUDGE WOLGAST: So you're saying you
10 wouldn't use Section 113 of the Act to invoke a
11 court's jurisdiction to require monitoring?
12 MR. DOSTER: That -- it's a good
13 guestion. I don't knew. We haven't directly
. 14 faced it, I think, under the interpretation that
15 I'm advocating today. I think we would be
16 hesitant to de so.
17 JUDGE REICH: 1In terms of the
18 implications of what you're asking us to decide,
19 75.5 indicates, as you well know, that a
20 violation of the reqgulations in Part 75, which
21 includes carbon dioxide, ig a violation of the
22 Act. And T know in your briefs you've
@
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1 acknowledged that in some of the documents Lo
. 2 date, vou've been a little imprecise in uging

3 that reference to the Act as it relates to 821.

4 Would you say that that is no longer an accurate

5 statement as it relates to carbon dioxide

6 monitoring, that it's ne longer a violation of

7 the Act under 75.57

8 MR. DOSTER: I would note first -- and

9 T'11 address your question, but I think this is

io0 relevant to it -- the Act as used in 75.5 is

11 hasically incorporating the phrase that is used

12 in 75.1{(a), which is where we say "Sections 412
. 13 and 821 of the Clean Air Act as amended by

14 Public Law 101-549 {the Act).™

15 So to the extent -- what I'm saying

16 ig that we were wrong in 75.1{a} in saying

17 821 of the Clean Air Act. We should have

18 been more precise, because it isn't part of

19 the Clean Air Act -- and said 821 of Public

20 Law 101-549.

21 But I'm net saying that that

22 citation in 75.5 is wrong, because it's
@
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1 referring back to 821. And so it is a
. 2 violation of 821.
3 JUDGE REICH: To the extent that you
4 cited I think both 412 of the Clean Air Act and
5 821 as authority for the Part 75 provisions, was
& the authority for the carbon dioxide provision
7 solely 8217
8 MR. DQSTER: That is our position,
9 ves.
10 If I could move on, I'd like to
11 respond to one point that Petitioners made
12 with respect to the Alabama Power decision,
i3 because I think it's go illustrative of the
. 14 liberties that the Petitioners are taking
15 with the authorities that they're citing in
16 this case, and that the Board should be
17 cognizant of it.
18 They cite to footnote 131 of Judge
19 Leaventhall's opinion in Alabama Power for
20 the notion that it's still possible for a
21 pollutant, which -- so 1 can get the exact
22 language, "does not present substantial
@
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public health or welfare concerns to be
regulated under the Act . "

This is demonstrabkly out of context
and completely inconsistent with the
footnote. The footnote is not even in the
part of the opinion that relates to "subject
to regulatieon" and the BACT requirement.

It's with respect to a fugitive missions (7}
part of the opinion.

What it says is that Congress -- or
that EPA might have the discretion to exclude
particuiates of a size or composition
determined to not to present substantial
public health cor welfare concerns from the
NACs (?) for particulates.

So it deoesn't say what they're
saying it says, that it stands tfor the
proposition that the BACT analysis applies to
a pollutant that does nct present substantial
public health or welfare concerns. Further
down in that footnote, if vou read it, it

says gquite clearly that if EPA were to

71

Beta Court Reporting
(202) 464-2400 www.betareporting.com

(800) 522-2382



10

11

12

13

15

16

17

18

19

20

21

22

promulgate a 111 NSPS for those excluded
pollutants, they would become subject to
regulation under the BACT analysis.

So this footnote does nothing to
gsupport the Petiticners' argument, and it
completely confirms our pogition here today.

Furthermore, they cite the
legislative history in the -- you know, and
argue that there was an intent to control CO2
omissions from the legislative history. But
again, they gquote selective provisions, and
vou don't ~-- read the whole thing -- if you
read the whole thing in context, it's very
¢lear that the only purpose of the drafters
of that amendment was for
information-gathering.

They say at one point, "we can
hardly expect to make responsible decisions
about controlling these emigsiong if we fail
to take the necesgary steps to prove our
understanding of the magnitude and rate of

increase in these emissions.™

T2
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1 They're not contrelling it here.

2 They clearly indicate that. Their intent is

3 to gather information in anticipation of

4 potential contrel at scome point at a later

5 date.

6 JUDGE REICH: Could the BACT process

gl facilitate gathering information even if vyou

8 conclude at the end of that process that there

9 really is no control that's appropriate for
1¢ BACTY?

11 ME. DOSTER: It ¢ertainly -- it could
12 contribute to gathering information, I can't

13 contest that if you were to do the analysis.

14 But that would -- you're -- I'm sorry. The

15 premise of your question i=, you would go

16 through the analysis and then it would lead to
17 no control?

18 JUDGE REICH: Potentially.
19 MR. DOSTER: I'm not sure I see the
20 point of the analysig at that degree and --
21 JUDGE REICH: But I mean, that may not
22 be a precordained result. All I'm saying is that
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1 in addition to the monitcring data that 221
2 clearly contemplates, potentially you would get
3 additional useful information by going through a
4 BACT review, which may ultimately lead vyou to
5 conclugion that at the moment, there is no
6 control that's appropriate, but it still adds to
7 your knowledge about (02 and petential controls
8 of €02, and otherwise sort of strengthens your
9 ability to uwltimately make a determination
10 relative to whether some further control of CO2
11 is appropriate.
12 MR. DOSTER: We don't have to go
13 through a BACT analysis to develop that
14 information.
15 I don't quite follow why that would
ig be the hcook. T mean, we could do that on our
17 own. In fact, I think we already are. I
18 mean, we're working very diligently on an
19 advance notice of proposed rulemaking.
20 JUDGE RETCH: But it could be a way to
21 force that to be deone as opposed to relying on
22 just Agency digcretion to decide to do it or not
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1 do it.
. 2 MR. DOSTER: I suppose 1f one thought
3 that's what Congress intended, that you could
4 read it as being forced to be done that way.
5 But the BACT provision -- the central word in
6 the BACT provision is an "emissions limitation."
7 So the BACT provision's intent is
5] to establish -- it's a technology-forcing
9 provisicn to establish a technolegy-based
10 emissions limitation.
11 So the gathering of informaticn
12 relative to that doesn't seem to me to be
. 13 consistent with the purpose of the BACT
14 provisgsion. While this could be an ancillary
15 benefit under your theory here, it just
16 doesn't seem like that's what -- Congress
17 intended us to go through the exercise Jjust
18 to gather information. Intended us to go
19 through the exercise to establish emissions
20 limits and to control emiggions on pollutants
g 21 that somebody had determined there was a
22 danger for public health and welfare from, in
@
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1 an cfficial capacity.
2 JUDGE WOLGAST: Could I clarify
3 something you said a couple of minutes ago? Are
4 you saying that meonitoring and reporting
5 reguirements can't be interpreted to be
3 "regulation" within the meaning of Section 1657
7 MR. DOSTER: Yeg, that's our central
8 pogition, and I think it has been in this case.
g You're asking if it can't be interpreted that
10 way?
11 No, we're not saying this is a
12 Chevron One case in favor of our
13 interpretation. We're sayving that there is
14 some ambiguity and that the provision is
15 susceptible to more than one intérpretation.
16 We've sald that in our briefs, that there are
17 different meanings of the term "regulation,"
18 Petitioners have cited to one. We've cited
19 to another, which we think is a commonly
20 accepted and clearly understcod meaning, and
21 Ahat our interpretation is therefore clearly
22 permissible.
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1 It's not clearly erronecus for us

2 Lo have applied an established dicticnary

3 meaning of the term.

4 JUDGE WOLGAST: About your

5 interpretation, am I correct that the preamble

6 to the 2002 rule doesn't specifically address

7 the catch-all provision, or explain how the

8 Agency sees the scope of that provision?

9 MR. DOSTER: It dceg not explicitly
10 articulate our interpretation of that provision,
11 to my knowledge, in the preamble. I think what
1z we've argued is that the list that was
13 contemporaneously published with that is an
14 indication of what our interpretation was, that
15 that list was not the only indication of ocur

16 interpretation. That in addition, two of the

17 Beoard's opinions -- the Cannon memo, the Wegman
18 memoe -- the original interpretation of

19 Adminigstrator Kogleff (?} to focus on pollutants
20 that were subject to controls. All of that
21 collectdvely together, if you take all of that
22 history, it's very clear what our position has
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1 been.
. 2 I will acknowledge that in the 2002
3 final rule, we did not articulate this in the
4 way the Petiticners would have liked for us
5 to have done so.
3 But we made clear in 1996 which
7 pollutants we thought were covered, and we
8 were adding pollutants and subtracting
9 pollutants from that list based on the 19%0
10 amendments.
11 So if anvbody at that time thought
i2 we should have been covering €02, there was
13 clear notice and cpportunity feor them to
. 14 raise this issue with us at that time. And
15 at that time, we would have then had the
16 opportunity to resgpond to the comment and
17 articulate the interpretation that we have
18 long been folleowing that is apparent from all
19 thegse other activities.
20 JUDGE WOLGAST: On a related peint to
23 what you just gaid, I read your brief to say
22 that this is an improper forum for this argument
@
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1 by Sierra Club. That they in fact are barred
. 2 from objecting at this point to EPA's

3 interpretation of a regulated NSR pollutant.

4 But I am somewhat puzzled by -- 1f they had

5 brought a challenge to the 2002 rulemaking, what

6 cspecifically would they have challenged? What

7 would that challenge have looked like?

8 MR. DOSTER: They would have

9 challenged the fact that we didn't list the

10 pollutant CC2, or we didn't esgtablish a

11 significant emisgions rate for C02, which is

12 what we do for every pollutant that we consider

13 regulated. And that we should have been
. 14 covering the pollutant under the program but

15 weren't taking the steps necessary to do that.

16 JUDGE WOLGAST: But it also --

17 MR. DOSTER: You would have had to

18 comment on it first. PFirst off, they would have

19 had to comment on it, I believe. If they

20 thought we should be regulating CO2 under this

21 program, they would have commented on it and we

22 could have addressed this question. If they had
®
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this legal theory, this plain meaning that we've
21l been missing -- if that had been presented
to us or -- we would have had the cpportunity to
articulate this and respond. But instead, they
walt until we apply it in a permit proceeding.
There's two board opinions that say
it's not -- a regulated pcllutant. There's
memos from the general counsel indicating
that this is -- that we have -- the position
that the Supreme Court ultimately
adopted -- vyet they wait until a permitting
decision -- when a region reasonably relies
on this history and determines that C02 is
not subject tc regulation, that the Supreme
Court decision, the intervening decision, did
not c¢hange that interpretation -- it simply
addressed the gquestion of whether C0O2 was an
air polilutant. We respond to a comment
raiging the igsue for the first time in a
permit proceeding and we address it.
So perhaps this is sthe appropriate

time. And maybe you have trouble with our

80
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argument that they were barred at that time.
But -- you know, they couldn't have even
raised it then, because they didn't even
comment on it in the 2002 rulemaking.

So we didn't even have an
opportunity to address the issue and
articulate what had -- what the evidence
shows we had clearly been doing all aiong,
whether -- it may not have been exactly
expressly articulated in one place with one
pretty red bow on it, but it was clear in the
progregsion of our behavior over time what we
were doing and how we have interpreted the
Act.

JUDGE STEIN: I have a couple
gquestions. T wanted to go back to the
monitering and 821 and the Part 75 regulations.
Following your line of thinking, am I correct in
understanding that you're saying some of the
monitoring provisicons under the regulations in
Part 75 are not enforceable under Segtion 113 of

the Clean Air Act? Is that a correct
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1 understanding?

2 MR. DOSTER: I am saying that's

3 consistent with our interpretation advocated to
4 you here today that that would not be

5 appropriate. We have not made that judgment,

3 and I'm not in a position to weigh in on that in
7 an a definitive way. PBut the extent --

8 JUDGE STEIN: What's the ramification
9 of that? I mean, where doeg that stop? I mean,
10 you've got requlations that are promulgated

11 under both -- you know, the authority of the

12 Clean Air Act and 821. They're in a part that
13 typically is enforceable under 113, the

14 principal enforcement mechanism under the Clean
15 Air Act. What else might not be enforceable

16 under the Clean Air Act 1f we're to accept your
17 821 theoxry?

18 MR. DOSTER: That's hard to answer
19 because I don't know. I mean, an example would
20 be the 4042 acid precipitaticn study that we
21 were rveguired to do, which ig under a provigion
22 that's also not promulgated in the Act.
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1 JUDGE STEIN: So there would be

2 no -- 80 in other words, if EPA didn't do that

3 study, there would be no remedy fL[or someone to

4 bring suilt tc compel EPA?

5 MR. DOSTER: In fact, no. Because, 1n
6 fact, they did bring suit to compel EPA to do

7 that study, or at least guestion the study that
8 we did. The New York v. Browney case that's

9 been cited to you in thig case was an action
10 for -- I think it was an unreascnable delay case
11 or some action to enforce Section 404.

12 JUDGE STEIN: Did the Agency in that
13 case say that there was no authority on the part
14 of the citizens to bring that suit because it

15 wasn't part of the Clean Air Act?

la MR. DOSTER: We did not argue that.

17 In the case, in fact, that opinion ig very

18 limited in its analysis of thal issue. 8o to my
19 knowledge, I don't think we argued that specific
20 lgsue. We I believe argued that we had done the
21 study, that we had done an appropriate study. I »
22 think the guestion was whether there was
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1 something missing from the study. We had taken
. 2 action, and I think the gquestion was whether
3 part of the study was incomplete.
4 JUDGE STEIN: Isn't there a narrower
5 way to look at thig with potentially less
& broad-reaching consedquences, which is that by
7 the act of promulgating the regulations under
8 the authority of 821 in the Act, they in fact
9 became subject to the enforcement authority of
10 the Clean Air Act?
11 MR. DOSTER: It's not -- thig ig not
12 the central premise of my argument. This is one
. 13 piece that -- if you were to conclude that a
14 monitoring provision is regulation, this would
15 not be under the Act. But my primary argumsnt
16 and cur primary position does not depend on
17 this. Our primary position is that "subject to
18 regulation" means subject to actual control cf
19 emissions.
20 JUDGE STEIN: If that was Congress'
21 intent, how do you respond Lo Petitftioner's 7
22 argument that Congress could have used those
|
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1 worde in the statute?
. 2 MR. DOSTER: We've addressed this in
3 our brief. Congress could just as easily have
4 gaid "subject to a regulation™ or "subject to
5 regulations, " which would be congistent exactly
2 with their meaning. The term “regulation” as
7 we've interpreted it under what they allege is a
8 narrow interpretation -- which is in fact quite
9 broad -- we have interpreted "regulation" more
10 broadly than the definition of the term
11 "regulation" because we interpret it to cover
12 Title 5 pollutants which are subject to import
13 and production restrictions which do not fit
. 14 within the definition of a continuous limitation
15 on emissions, as defined in the definition of
16 emissions limitations.
17 So we have given that provision a
is8 broader censtruction than emissions
19 limitation. 8o if Congress had intended it
20 to be narrower, they'd be narrowing it, and
21 would be excluding ozone-depleting substances
22 from the program.
@
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JUDGE RETCH: Thank vyou, Mr. Doster.

MR. RUSSELL: Good morning, Your
Honor .

JUDGE REICH: Good morning.

MR. RUSSELL: Jim Russell, Winston &
Strawn, for Deseret.

I thought with my 10 minutes, that
I would first thank you for expeditiously
gcheduling this oral argument consgidering the
full briefing. 2nd cbvicusly, the Permitee
looks forward to an early decision, but we
thank yvou for the schedule that we have and
the diligence with which you've locked at
this.

I'd like to go back to Christian
County for a moment gince we're talking about
undefined phrases. You'll recall in
Christian Ccunty, we have the phrase
"reasonably ascertainable" or "reasonably
available." And the Roard applied a common
sense test to what that phrase meant.

We obviously like our brief. We
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1 like the law that we have cited. But I'd
. 2 like to try to apply a common senge test to

3 some of Petitioner's statements here in 1ts

4 overall over-reaching argument that carbon

5 dioxide has always been regulated, 1t just

& hasn't been a pollutant.

7 If vou -- and that at the end of my

8 10 minutes, I'd like to just ask you briefly

9 what has changed since Christian County and

10 what has changed since Massachusetts v. EPA.

11 Bub last Lime, Judge Wolgast agked me what

12 our best argument was, and I'd like to focus
. 13 on Christian County common sense.

14 If we lock at Petitioner's opening

15 brief, page 6, "Carbon dioxide has been

la regulated under the Clean Ailr Act since 1993,

17 when EPA adopted regulations implementing

18 Section 821. The Supreme Court then held

19 that carbon dioxide and other greenhouse

20 gases are pollutants under the Clean Air Act.

21 Now having been definitively ruled a

22 pollutant, carbon dioxide is accordingly a
@
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1 regulated pollutant. And EPA is reguired to
2 impose a carbon dioxide BACT emission limit
3 in the Bonanza PSD permit.®
4 That seems backward to me. I don't
5 know how you can regulate a polliutant that
6 isn't a pollutant. But let's go ahead and
7 look at Petiticner's reply brief. In --

8 JUDGE STEIN: Tsn't the argument that
9 it was a pollutant, but until the Supreme Court
10 decided that it was a pollutant all along -- but
11 that until the Supreme Court decided that issue,

12 there was a dispute about it?

13 MR. RUSSELL: Right.

14 JUDGE STREIN: But that in the -- I

15 mean, I don't imagine the Supreme Court

16 suggesting suddenly that the Act was enacted in
17 2008 or ~-

18 MR. RUSSELL: That's right.

19 JUDGE STEIN: Or 2007, excuse me. But
20 it's been a pollutant all aleng.

21 MR. RUSSELL: And so the Supreme Court
22 said -- since you have the authority to regulate
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1 it, vou really ought to consider an endangerment
2 finding to see whether it poses health risks.

3 JUDCE REICH: That clearly is relative
4 to a different statutory scheme. I just -- just
5 to make sure I understand kind of the broader

6 position of Deseret -- the Agency clearly takes
7 the positicn that there was mere than one

8 possible interpretation tc "subject to

9 regulation” --
10 ME. RUSSELL: Right.

11 JUDGE REICH: But the one they chose
12 was the begt and clearly permissive, and one
13 that has a long history and we ought to accept.
14 Deseret talks a lot about plain meaning.
15 MR. RUSSELL: Right.
16 JUDGE REICH: Do you disagree with the
17 Agency that its interpretation is only
18 permissive, or do you believe that there was
19 only one interpretation the Agency c<ould have
20 taken?
21 ME. RUSSELL: No, there's not only one
22 interpretation the Agency could have taken. But
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1 the guestion is, of course, as you knhow, whether

2 the one it tock was clearly erroneocus. And we

3 believe that it was not. We applied for a

4 permit --

5 JUDPGE REICH: Okay.

6 MR. RUSSELL: Degigned to specs.

7 JUDGE REICH: Sc your reference tc

8 plain meaning doesn't suggest that there was

9 only cne permissible interpretation. It dees

10 recognize the Agency had some discretion in how
11 it chose to define --

12 MR. RUSSELL: In essence --

13 JUDGE REICH: "Subject to regulation?"
14 ME. RUSSELL: One of your jobs here,
15 of course, not to bhe taken the wrong way -- ig
16 to define what is the plain meaning of "subiject
17 to regulaticon" under this chapter. And I'm

18 suggesting that the Christian County test of
15 common sense that you used for "reasonably
20 available" and "reasonably ascertainable" is a
21 good candidate.
22 If you look at Petitioner's reply
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1 brief page 1, we have ancther little
. 2 syllogism here that seeks to cover up legal
3 and logical defects in this sweeping policy
4 agenda that they have. Carbon dioxide is a
5 pollutant requlated under the Clean Air Act,
3 and they <ite Massachusetts for that. Carbon
7 dioxide is a pollutant regulated under the
8 Clean Air Act.
9 Massachusetts didn't say that.
10 Therefore, Deseret may not
11 construct the proposed facility --
12 {Interruption)
13 SPEAKER: Sorry.
. 14 MR, RUSSELL: Unlegs it 1s gsomething
15 subject to the Best Available Control Technology
16 for CO2. 1It's that simple.
17 If you would consider a common
i8 sense approach to an undefined phrase,
19 "subject to regulation" under this chapter,
20 I'd like you to congider that these sweeping
21 syliogisms and -- can T say, sound bites that
22 appear sc often in these briefs -- ignore
@
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socme basic legal precepts. One cf them, of
course, ig that BACT 1s an emissicn
limitation based on maximum degree of
reduction.

You raise a good point about
whether a BACT analysis could lead to a
no-control just information result. I think
that's a good guestion.

I don't know. But under the
statute, BACT is an emission limitation.
Well, how does that logically follow from a
regquirement to monitor? TIf you have a
requirement to moniter, it doesn't
automatically lead to the conclusion there's
golng to be an emiggion limitation. There
could even be an increase. 1t depends con
what the data reveals. It depends on what
the science says.

Their argument ignores the law,
because of course, Section 165 does not say
"subject to" being mentioned anywhere. It

says "subject to regulation under this

92
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1 chapter" and vour jeob is, of course, to
. 2 confirm what the meaning of "regulation" is.
3 But I would offer you a couple of
4 common sense analogilies in the hope that it's
5 helpful. &And this is apart from the briefs,
6 but consistent with them.
7 The Petitioner would have vyou
8 believe that to require an autcmobile
9 manufacturer to install a speedometer has
10 thus rendered speed subject to regulation.
11 The Petitioner would have you believe that to
iz require an airplane manufacturer to install
. 13 an altimeter has thus rendered altitude
14 subject to regulation. And you can go
15 further down the list and use devices like
16 blcod pressure monitors or temperature
17 devices.
18 But that's why their 821 argument
19 doesn't work, is because -- go ahead.
20 JUDGE RETCH: If you were reguired to
& 21 install a speedometer and then you were required
22 to report the data from the speedometer, doesn’'t
@
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1 that at least bring you closer to the concept of
. 2 regulation?

3 MR . RUSSELL: Yes.

4 JUDGE REICH: I mean, I'm not saying

5 whether it gets you there or not. I'm saying

& it's not a precise analogy just to talk about

7 installaticn withcout also talking about the

&8 obligation to report.

9 MR. RUSSELL: But speed has not yet

10 been limited. And so the question is, what is

11 BACT? TIs it a speed limitaticn, as the statute

iz says and as the Agency has construed for many

13 decades in their supposed house oif cards
. 14 regulatory philcosophy?

15 JUDGE WOLGAST: But to go to your

16 commor sense argument -

17 MR. RUSSELL: Yes, ma'am.

18 JUDGE WOLGAST: 1f Deseret or any

19 other coal-fired utility is reguired to obtain

20 data and report that data -- that it's expending

21 personnel, costs, and other costs, wouldn't they

22 consider themselves, in a commongensical view,
@
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1 regulated?
2 MR. RUSSELL: It could. The guestion
3 is, what do you mean by "regulated? "
4 We say limited. We say controlled.
5 To regquire a menitoring exercise by
6 regulation is to ke regulated. But is that
7 what BACT means? Is that what the statute
2 meéns? And if sco, why doesn't 821 appear on
9 the face of the statute? Could it be that
10 Congress actually anticipated thabt its 821
11 regulations, 1f inserted onto the face of the
12 Act, would upset the entire architecture of
13 the statute, including such things as the NAC
14 increments and statutory -- major source
15 thresholds.
16 The problem, again, with an
17 over-reaching argument such as they have is
18 that it can lead to some really strange
19 results, and some of that was talked about
20 earlier today. I'd like to reiterate it,
21 bgcause it actually appears in their reply
22 brief on page 8. This came up today during
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1 the first oral argument.
. 2 Regspondents and their amici
3 expressed a concern about the large number of
4 small sources -- apartment buildings,
5 hospitals, fast food restaurants, that may
& have to go through the PSD process if (02 is
7 a regulated pollutant. Your Honor alluded to
8 this earlier.
9 Not only can EPA go to Congress for
10 a legislative scluticon to this, but the Board
11 should not allow Bonanza or any other source
12 -pouring millions of dollars of CO2 into the
13 ailr to avoid regulation by hiding behind the
. 14 local Dunkin' Donuts.
15 Another snappy sound bite, but look
16 what they just said. I think they said that
17 it already applies to all those millions of
12 small sources, and that what EPA ocught to be
19 doing is seeking a legislative fix.
20 - JUDGE REICH: COkay, thank --
21 | s MR. RUSSELL: If they didn't say that,
22 as you suggested before, it certainly could go
|
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that way.

JUDGE REICH: Thank you, Mr. Russell.
I have -- before we let you go, a guestion on
something we really haven't talked about,
because I don't want Lo misinterpret something
vou said in your brief.

One argument that has been made is
whelly apart from the 821 argument that
carbon dioxide is subject to regulation
because it's regquitated under one or more
state implementation plans.

And I note Lthat in the brief you
filed -- and thig wag -- T think the brief
when you tirst intervened was before we
granted review. You're talking about the
different terms in terms of emission
standards, equipment standards, practice
standards, and the sort of diversity of
different terms that could be used.

And there's a sentence that says:
"0f course, Congress could have included a

long list of every type of measure for

Beta Court Reporting

(202) 464-2400 www. betareporting.com (800) 522-2382




10

11

1z

13

14

15

i6

17

18

18

20

21

22

98

controlling emissions and every corresponding
gsection of the Act ({(although it still wight
have needed to list provisions and state
implementation plans that contrel emissions
but are not specifically sgpelled out in the
Acty .

By referring to state
implementaticn plans in that part of vour
argument, are vou suggesting that in fact
something could become subliect to regulation
if it is regulated only in the state
implementation plan?

MR. RUSSELL: 1 don't see how that
would make sense.

JUDGE REICH: So that wasn't the
intent of your reference to state implementation
plans?

ME. RUSSELL: I don't see how that
would make sense. I don't see how Region 8
would have to incorporate a BACT reguirement
just because Wisconsin by itself had addressed

the iggue gomewhere somehow.
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1 JUDGE RETCH: I just wanted to make
2 sure that that wasn't vour intention, given the
3 way you phrased it.
4 MR. RUSSELL: And then lastly, I would
5 ask you, because my time is up, what has changed
6 since Christian County? Christian -- the Board
7 commented on Deseret, didn't on Christian
8 County. Extracted the Sierra Club's public
9 comments - -
10 JUDGE REICH: Right. I think we're
11 over time, Mr. Russell, thank you very much.
1z MR . RUSSELL: I thank you for vour
13 attention.
14 JUDGE RETICH: Okay. And UARG.
15 MS. WCOD: Good morning. I have a bit
16 of laryngitis; it's actually much better than it
17 was a few days ago. If you can't hear me,
1s please let me know.
19 JUDGE RETICH: We're doing fine.
20 MS. WOOD: The Utility Air Regulatory
21 Group would like to thank the Board for this
22 opportunity to present argument. We've talked a
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1 lot this werning about what does "subject to
2 regulation™ mean. Now I'd like to focus on the
3 next prong of 165: "Under this Act." And what
4 does "under this Act”™ mean, and does Section 821
5 fall within the Clean Air Act?
6 UARG's answer to that is no, it
7 does not. And that answer is supported by
8 the text of 821 itself, by the legislative
9 history of Section 821, and also by the
10 . legislative history of the 13%0 amendments
11 themselves.
12 Cne of the things that ig
13 noticeable when you read the briefs in thisg
14 case 1s that all the legisiative history
15 points towards this conclusion, that Congresg
16 never intended for Section 821 to have the
17 effect that Petitioners would ascribe to it.
18 Petitioners -- Sierra Club earlier
19 read a passage from the legislative history
20 that they say show that Congress had in fact
21 contemplated emission reductions. In fact,
22 that quote was taken out of context, and I'd
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1 like to read the entire passage from the
2 legislative history to you.
3 This is on page 2987 of the
4 legislative history. This is a statement by
5 Congressman Moorhead, one of the sponscrs of
) the amendment.
7 "The Cooper-Mcorhead amendment will
8 also give us a head start if and when we need
9 to take steps to reduce our carbon dioxide
10 emissions. By establishing an early record
11 of carbon dioxide emissions for our domestic
12 utility companies, we will put the United
13 States in a position to take credit for its
14 efforts to control emissicns. This is an
15 important point. What T hope to achieve with
16 this amendment is the elimination of the
17 possikility that U.S. utllitieg will reduce
18 CO2 emissions as a consequence of compliance
19 with thesge Clean Air Act amendments and not
20 get credit for these reductions."
21 Importantly, the first sentence of »
22 the passage I wrote, Congressman Moorhead
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1 says that it would give a head start if and
2 when we need to take steps to reduce CO2.
3 JUDGE REICH: But what's the
4 significance of the word "reduce"? I mean, in
5 my mind, when you talk about reducing sgomething,
6 you have a certain level and you're talking
7 about bringing that level down. If you're
8 talking about a new source that at the moment
9 isn't contributing anything, then regulating
10 what that new source puts out I don't think
11 would be viewed as reducing. So I'm not sure
12 that language necessarily translates into
13 regulating sources that at the moment aren't
14 emitting anything because they're not vyet
15 constructed.
16 MS. WOOD: But if you think about
17 logically what it is that he's saying, the if
18 and when, if you take Petiticner's positicn, the
19 if would no longer be an if. We would know that
20 under their interpretation, PSD and BACT was
21 about to apply, and we would even know when. We 7
22 would know that it would be 18 months after the
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1 enactment of the Clean Air Act amendments.

2 2nd I do see your point about -- is

3 a reduction -- you know, is that different

4 from what a new source would do? And I

5 think -- you know, when Congress is speaking,

& sometimes they use the words "reduce" and

7 sometimes they talk about regulation, and I

8 think they're using those interchangeably,

9 and they're thinking that a regulation is a

10 form of reduction. 2And indeed, if you think

11 about -- you know, PSD and BACT applying to

12 just a new source, it is in fact a form of a

13 reduction becaugse it's less than it would

14 have been without the BACT being applied.

15 JUDGE WOLGAST: That asgumes, though,
16 that the end c¢f the analysis i1s that there is a
17 viable technolegy, or the other criteria are met
18 to install -- Lo reduce BACT emissions.

19 MS. WOOn: Right, assuming for the
20 sake of argument. But I think that -- vou know,
21 I don't know whether or not that technolegy 2
22 existe, but I think -- you know, for the sake of
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argument, assuming that it would. Otherwise,
you know, it wouldn't. But at some point in the
future, vyou could see whether it exists now or
not, whether it existed at the time when
Congress was contemplating this. 1It's

certainly -- you know, probable to think that it
would exist at some point.

And what 1is very clear when you're
looking at the legislative history is that in
dealing with carbon dioxide emissionsg,
Congress took great pains to be sure that it
wag never doing anything that <ould be
construed as a regulation, or anything that
would impose mandatory emission reductions at
that time on carbon dioxide emiscions.

If you take what Petitioners are
saying, then Section 821 would have in fact
compelled that either in 1220 c¢r in 1993,
depending on whether you believe it would
have compelled it upon the enactment of the
Clean Air Act amendments or once EPA’

promulgated the regulations for monitoring.
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1 JUDGE STEIN: Do you agree with EPA
2 that by wvirtue of the fact that the Part 75
3 regulations are at least in part under 821, that
4 those regulaticns are unenforceable under
5 Section 113 of the Act?
& MS. WOCD: No, I don't. When you look
7 at 821 itself, the last sentence of Subgection A
8 of Section 821 says -- and I'm going to put in
9 the correct section numbers; they're wrong in
10 the original text: "The provisions of
11 Section 412 (e) of Title 4 of the Clean Alr Act
12 shall apply for purposes of this Section in the
13 same manner and to the same extent as such
14 provigion appliss to the monitoring and data
15 referred to in Section 412."
16 That provisicon -- in doing that,
17 what Congress did was tie it to Subsection E
i8 of 412, which is the prohibition against
19 operating a source in violation of the
20 monitoring requirements. And it'e through
21 that last sentence that it ties it into the
22 enforcement provigions of the Act.
Beta Court Reporting
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1 JUDGE WCOLGAST: So then it's your
2 positicon that Section 414 and Section 113 would
3 apply to any violations of the monitoring
4 provisions?
5 MS5. WOOD: To a violation of the
6 monitoring? Yeg,
7 JUDGE WOLGAST: And let me just ask
8 you a question about that, becausgse -- T mean, i1in
9 Section 414, it says it's unlawful for any
10 person subject to the subchapter to violate any
11 prohibition requirement of a regulaticn
12 promulgated pursuant to the subchapter shall ke
i3 a violation. &and, yeou know, as I read that, it
14 seems like the monitoring provisions either are
15 a regulation pursuant to this subchapter or
16 they're not.
17 MS. WOOD: They may not be for the
18 purposes of 414, but I think what Congress is
12 trying tc deo in that sentence is make sure it's
20 enforceable, because they're addressing your
21 exact concern, which is what is the point of
22 having this monitoring requirement if there's no
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1 stick with which to enforce people complying
2 with 1t?
3 JUDGE WOLGAST: Exactly, but doesn’t
4 this lead us then -- it's part of the Act for
5 one purpose and not part of the Act for another
5 puUrYpose? |
7 MS. WOOD: T don't think it is part of
8 the Act, and I don't think that that sentence or
9 the fact that it's enforceable through the Act
10 makeg it a part of the Act. I think, indeed,
11 when you lock at the language of the sentence
1z I'm saying that ties it to Subsection E of 412,
13 it says Title 4 of the Clean Air Act. And
14 again, this goes back to an argument that was
15 discussed earlier.
14 Congress was very careful not to
17 say "this Act." This section does not have
18 the prefatory language thalt says the Clean
19 Zir Act is amended. But I do think they
20 wanted to make sure that at least if someone
21 did net comply with thig requirement, that it
22 would be enforceable.
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1 And it makes sensge, given the fact
2 that these were electric utility units

3 subject to the acid rain program -- to tie it
4 to a provision in the acid rain program.

L

That decesn't mean it became part of the Act.

) JUDGE WOLGAST: But the probklem I'm

~)

having is for it to be enforceabhle, you have to

2 be able to invoke the jurisdiction of the court
9 under 113, as you stated. And in order to plead
1c that, by terms of 113, you have to show that
11 there is a vicolation of a reguirement or
12 prohibition of the subkchapter, or in this case,
13 4 {a) .
14 MS. WOCD: I'd have to lock at the
15 exact language of E. I don't know if you have
16 it in front of you.
17 JUDGE WOLGAST: Of -- I'm sorry.
18 MS. WOOD: Of 412(e)?
i9 JUDGE WOLGAST: In fact, I do. "It
20 shall be unlawful for the cwner or operator of
21 any source subject to the subchapter to operate
22 a source without complying with the requirements
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1 of this section and any regulaticns implementing
2 this section." Then that sends you to the

3 enforcement provisions of 414 that talks about

4 regulations pramalgated pursuant to this

5 subchapter shall be a viclation, and then that

& takes vyvou to 113, which is the gensral

7 enforcement provisions.

8 MS. WOOD: PBut I don't see how taking
9 those steps makes Section 821 a part of the Act.
ip I think Congrescs was very careful to keep it

il outside of the Act, but alsgso wanted it to be
12 enforceable. So they make the cross-reference
13 to E, just as they also cross-reference A and B
14 of Section 412 as to the timing and the manner
15 in which the monitoring should take place.

16 Other legislative history also

17 supports this --

18 JUDGE REICH: We have another
19 question.
20 MS. WOOD: You have another -- I'm
21 BOrry.
22 JUDGE WOLGAST: Yes. One other guick
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question. On page 8 of your brief, and this is
to go back to the text itself of 821. You say
that it wasn't congressional intent that

the -- and I'm probably not using your exact

verblage here, but it gays that the provisions

including 821 didn't amend -- and then these are

vour words: "Or add to the text of the CAA."
And I understand where you say 1t "did not
amend, " because that's in the title of the
section itself.

And my question is, your verbiage
"or add to?" And for that premise, are vyou
relying on text or are you relying on the
legislative history of 8217

MS. WOCD: I'm not sure that when we
made that sentence, that we, frankly, gave it
that much thought. I think we're talking about

amending the Clean Air Act. We're probably

meaning where you're changing the language. And

perhaps when we said "add to" we meant "adding,
like, for example, the acid rain program was

added, it was an entirely new title.

110
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I don't think that it was -- that
the use of both words was intended to have
any great impact.

JUDGE REICH: Ckay, thank you.

MS. WOOD: Thank vou.

JUDGE REICH: We have Sierra Club for
up to five minutes of rebuttal.

Ms. Spalding.

MS. SPALDING: Thank you. As T have
already discussed in our briefs and our previous
argument, Section 821 is part of the Act. And I
want. to make a further point, that by describing
821 as part of the Clean Alr Act in its
rulemakings, EPA has adopted an interpretation
of those provisions of the Act that is due
deference. And the EPA cannot arbitrarily
change that.

Moreover, under the D.C. Circuit's
line of cases, including Paralyzed Veterans
v. MCI Center, once an agency has adopted a
legal interpretation such as EPA's

interpretation that Section 821 is part of
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the Clean Air Act, an agency may only reverse
that interpretation pursuant to notice and
comment rulemaking. EPA may not reverse that
interpretation pursuant to subsequent
guidance, documents, or briefing in this
matter.

I wanted to focus a little bit more
on the statement of Congressman Moorhead and
the legislative history of Section 821. And
this goes to you, Judge Reich, on this part
that you were quoting about the purpose. And
I had the chance to look at that. And in the
second part of the purpose, it says, "We need
to form a baseline so we know what the
utility effort is in cleaning up the preblem,
so that we know when to give them credit for
their reductions, and when we know they are
not perhaps moving as quickly as we would
like.™

So it assumes that utilities will
be addressing carbon dioxide emisgssions.

And then I algo want to just
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clarify one point that maybe doesn't need to
be gsaid, but I think that sometimes in the
context of this argument, there's been a
conflation of the requirements of

Section 821, and the interpretation of
Section 165, of the term "regulation” in
Section 165. And I want to make sure I say
that the -- of course, the Secticn 165 was
adepted in 1977 and the 1990 amendments to
the Clean Air Act and the legislative history
of those amendments doesn't determine what
the Agency's interpretation sheould be under
Section 165, to the extent that that issue
has gotten confused.

I also want to point out that this
distinction between a pollutant subject to
regulation and a facility subject to
regulation isg really just a red herring. The
pollutant is subject to monitoring.
Monitoring is a form of regulation.

Even with pollutants that are

subject to actual control of emissions, it's
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the facility or the operator. And nct even
the facility, 1t's the operator that is
subject to regulation.

And with the various dictionary
definitions of the term "regulation," the
peint is that Congress used the same word in
twe different provisiocns, and there has been
no appropriate level of analysis about why
that word should mean different things. That
has been available for public input.

The remand in this case is
important, because this interpretation, which
is explained for the first time in this
prermit proceeding, ig among the most
significant decisions EPA hag made under the
PSD program.

If EPA does have discretion to
adopt this interpretation, given the
tremendous significance and implicatiocns of
this decision, it must adopt it only after
giving the public an opportunity to provide

input. This will allow primary policy
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decislionmakers in Regiocn 8 and EPA
Headquarters to meaningfully ceongider all
relevant implications and factors before
making a final decision that writes this
interpretation into stone.

And finally, 1 just want to say a
word about the future. Absent some
intervening action by Congress, BACT limits
will be applied for carbon dioxide emissions
eventually. If not because of Section 821,
then because of an endangerment determination
or because of the Appropriations Act of 2008,
which is not cited in our briefs. And I only
menticn it to point out that it requires EPA
to use its existing authority under the Clean
Air Act to establish regulations regquiring
monitoring and reporting of greenhouse gases
within 18 months. So those monitoring and
reporting regulations are coming, and it's
explicitly under the Clean Air Act.

Tn the meantime, coal-fired power

plants now being permitted will begin spewing
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1 millions of tons per year of carbon dioxide
2 into the air, and will operate for a
3 half-century or more, dramatically limiting
4 our options for reducing this nation's
5 greenhouse gas emissions and minimizing the
6 worse effects of climate change.
7 The Board should remand the Bonanza
8 permit and require Region 8 to include a BACT
9 limit for carbon dioxide.
10 JUDGE REICH: Thank you. I'd like to
11 thank counsel for the excellent guality of
12 argument this morning. I'm sure it will be
13 helpful to the Board in its deliberations.
14 And this hearing stands adjourned.
1% {(Whereupon, at approximately
16 11:58 a.m., the HEARING was
17 adjourned.)
18 X x & *x %
1%
20
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